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Abstract 

 
This manuscript examines European Commission enforcement of treaty state aid.  Leveraging insights from 
incomplete contract theory, delegation theory, and principal-agent theory, we identify what we term “the 
agent’s challenge” – an ever-present tension between, on the one hand, Commission’s mandated 
responsibility to enforce a collection of open texture treaty provisions and, on the other, the political 
sensitivities and institutional challenges associated with doing so.  Viewing Commission enforcement 
efforts through this lens, we argue the Commission navigated the challenge by developing a portfolio of 
four enforcement strategies: 1) an administrative strategy that involves the use of soft law to guide member 
compliance; 2) a legal strategy that involved selective enforcement of targeted cases; 3) a legislative 
strategy that involved consolidating and concretizing soft law into binding regulations; and 4) a political 
strategy that involved responding to heightened government sensitivities with prudential restraint.  We 
illustrate each strategy with indicative empirical examples highlighting how each represents a functional 
response to the prevailing economic, political, and legal context. 
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I. INTRODUCTION 
 
Part III, Title I, Chapter 1, Section 3 of the 1957 Treaty Establishing the European Economic Community 
is the foundation of today’s EU state aid regime.  A mere three articles, Articles 92-94 EEC established the 
legal and procedural framework that continues – largely unaltered – to regulate member governments 
assistance to industry.  Article 92 constitutes the substantive rules.  The provisions define state aid, establish 
the general prohibition against aid, and specify conditions under which otherwise prohibitable aid may or 
must be allowed.  Article 93 provides a procedural framework for administering and enforcing Article 92.  
It includes a mandate to monitor, review, and, when required, abolish incompatible aid measures.  For its 
part, Article 94 specifies a legislative process through which regulations necessary for the implementation 
of Articles 92 and 93 can be introduced. 2 
 
Viewed in context, the purpose of troika of articles was clear enough.  They were elements of a complex of 
competition-focused rules and procedures negotiating governments crafted both to promote the 
development of a common market and to serve as a bulwark against activities that could undermine that 
goal.  Though the overarching policy objective was clear enough, the substantive meaning of the provisions 
themselves were not.  Neither the definition of prohibitable aid in Article 92(1) nor the exemptions in Article 
92(2) or 92(3) had a clear, objective, operational meaning.  Each required interpretation to have practical 
effect.  
 
The six negotiating governments understood this.  They also the risks of associated with reserving for 
themselves authority to apply and enforce the body of open textured provisions.  Rather than do so, they 
delegated this authority to the European Commission. In Article 93, negotiating governments empowered 
the Commission to determine whether an aid measure is prohibitable within the meaning of Article 92(1) 
and, if so, whether it qualified for one of the specified exemptions in Article 92(2) or 92(3).  Where the 
Commission finds a measure both prohibitable and ineligible for exemption, negotiating governments 
empowered the Commission to declare it illegal and require the government to amend or abolish the 
offending measure. 
 
It is difficult to overstate the challenge the Commission faced when undertaking its delegated role.  The 
regulation of state aid differs from other areas of competition policy.  Where treaty rules prohibiting market-
distorting cartels and abuse of dominant position target the behavior of firms and other economic entities, 
state aid rules address government behavior.  Put plainly, they are rules intended to restrict state autonomy 
– to limit the ability of a duly elected government to respond to constituent needs.  Demand for state support 
can be acute, particularly in politically sensitive sectors.  Member governments established a Community-
level rule framework because they recognized the difficulty of self-regulation.  They deliberately removed 
rule administration and enforcement from their control, delegating it to a supranational body whose 
responsibility it was to ensure governments observed the rules they themselves committed to when signing 
on to the integration project. 
 
Even as governments delegated administrative and enforcement authority to the Commission, governments 
were ill-prepared to abandon altogether their influence over the application of state aid rules.  They 
embedded in the Treaty legal and institutional structures to condition the Commission’s exercise of its 
authority.  They interposed themselves in the decision-making process.  They reserved for themselves the 
right to initiate legal challenges when they believed the Commission applied the rules too expansively.  
They also engaged in varying degrees of noncompliance, from failing to notify the Commission of new aid 
or changes in existing aid to failing to execute recovery orders in a timely manner. 

 
2 The provisions were renumbered under the 2009 Lisbon Treaty (Articles 92-94 became Articles 107-109).  For the 
sake of clarity and simplicity, we will adopt the post-Lisbon numbering, except where it is useful to note the original 
number. 
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This project explores how Commission authorities navigated an ever-present tension between, on the one 
hand, its mandated responsibility to apply and enforce state aid rules and, on the other, the political 
sensitivities and institutional challenges associated with doing so.  The project views this tension through 
the lens of the “agent’s challenge”.  In this framing, member state “principals” delegated the authority to 
enforce state aid rules to their Commission “agent”.  As agent, the Commission was expect to faithfully 
execute its delegated mandate.  The Commission’s challenge was how to do so when: a) the behavioral 
rules lacked sematic clarity,  and b) the procedures lacked operational specificity. 
 
The project examines how the Commission (re)shaped this collection of vaguely worded rules and skeletal 
procedures into a functioning regulatory framework.  We argue the Commission navigated the challenge by 
developing a portfolio of four strategies. They include: 1) an administrative strategy that involves the use 
of soft law to guide member compliance; 2) a legal strategy that involved selective enforcement of targeted 
cases; 3) a legislative strategy that involved consolidating and concretizing soft law into binding 
regulations; and 4) a political strategy that involved responding to heightened government sensitivities with 
prudential restraint.  Each represents a functional response to prevailing economic, political, and legal 
circumstances.  Over time, strategies came to overlap and, in some cases, reinforce one another.  Progress 
in fashioning the regulatory framework, however, was never steady nor assured.  The state aid enforcement 
regime advanced as economic conditions required and as the political context permitted. 
 
The balance of the presentation develops as follows.  Section II presents the analytical framework used in 
the study.  The second provide an overview of incomplete contract theory, delegation theory, and principal-
agent theory to draw analytical attention to “the agent’s challenge”.  Section III views the state aid 
provisions in the Treaty of Rome through the lens of our analytical framework.  Section IV explores how 
the Commission navigated “the agent’s challenge” through an evolving portfolio of enforcement 
approaches.  Section V offers some concluding remarks. 
 
II. THE NEW INSTITUTIONAL ECONOMICS & “THE AGENT’S CHALLENGE” 
 
The analytical framework used in this project incorporates insights from new institutional economics 
(NIE).3  NIE emerged at the intersection of three theoretically distinct, but conceptually related, lines of 
theory – incomplete contract theory4, delegation theory5, and principal-agent theory6.   In this section, I 

 
3 Oliver E. Williamson, Markets and Hierarchies: Analysis and Antitrust Implications: A Study in the Economics of 
Internal Organization (New York: Free Press, 1975); Oliver E. Williamson, The Economic Institutions of Capitalism: 
Firms, Markets, Relational Contracting (New York: Free Press, 1985); Terry M. Moe, “The New Economics of 
Organization,” American Journal of Political Science 28, no. 4 (1984): 739–77; Terry M. Moe, “Political Institutions: 
The Neglected Side of the Story,” Journal of Law, Economics, & Organization 6 (1990): 213–53; Thráinn Eggertsson, 
Economic Behavior and Institutions (Cambridge: Cambridge University Press, 1990) 
4 Oliver Hart, Firms, Contracts, and Financial Structure (Oxford: Clarendon Press, 1995); Oliver Hart and John 
Moore, “Foundations of Incomplete Contracts,” Review of Economic Studies 66, no. 1 (1999): 115–38. 
5 Bengt Holmström, “Moral Hazard and Observability,” Bell Journal of Economics 10, no. 1 (1979): 74–91; D. 
Roderick Kiewiet and Mathew D. McCubbins, The Logic of Delegation: Congressional Parties and the 
Appropriations Process (Chicago: University of Chicago Press, 1991); David Epstein and Sharyn O’Halloran, 
Delegating Powers: A Transaction Cost Politics Approach to Policy Making under Separate Powers (Cambridge: 
Cambridge University Press, 1999); John D. Huber and Charles R. Shipan, Deliberate Discretion? The Institutional 
Foundations of Bureaucratic Autonomy (Cambridge: Cambridge University Press, 2002). 
6 Stephen A. Ross, “The Economic Theory of Agency: The Principal’s Problem,” American Economic Review 63, no. 
2 (1973): 134–39; Sanford J. Grossman and Oliver D. Hart, “An Analysis of the Principal-Agent Problem,” 
Econometrica 51, no. 1 (1983): 7–45. Darren G. Hawkins, David A. Lake, Daniel L. Nielson, and Michael J. Tierney, 
eds., Delegation and Agency in International Organizations (Cambridge: Cambridge University Press, 2006) 
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highlight core elements of each and demonstrate how together they offer analytical purchase on the 
Commission's role in state aid enforcement. 
 
A. Incomplete Contract Theory 
 
Incomplete contract theory originated in economics as a framework to explain the boundaries of the firm.7  
Elements of the approach were later adapted by political scientists, particularly those who study 
international relations, to understand the open textured provisions found in international treaties.8  
According to the theory, boundedly rational actors face insuperable transaction costs to crafting self-
executing contracts for all but the simplest spot transactions.9  These include the costs that of acquiring 
information pertinent to the transaction (information costs), as well as the effort required to reach agreement 
among multiple parties with heterogeneous preferences (negotiation costs).10  Rather than attempt to bear 
the insuperable costs of negotiating a comprehensive (i.e., self-executing) agreement, actors satisfice.  They 
settle on a framework agreement that captures essential elements of the bargain but leave details to be 
worked out during implementation. 
 
International treaty negotiations are particularly prone to incompleteness.  This is due not least to 
heterogeneity of state interests, preferences, and capabilities, coupled with the often-lengthy 
implementation timelines.  Negotiating governments, acting as transaction cost economizers, eschew 
devoting the time, effort, and resources necessary to reach some theoretically "optimal" outcome in favor 
of an “incomplete” one – an intergovernmental agreement that states goals, specified general behavioral 
expectations, and provides implementation processes, but leaves some/many/most details to be “filled in” 
ex post through interpretation, adaptation, and practice. 
 
B. Delegation Theory 
 
Where incomplete contracting explains why parties negotiate incomplete agreements, delegation theory 
examines how parties approach contract implementation.  An influential analytical thread in delegation 
theory focuses on what Nobel laureate Oliver Williamson11 terms the “hold up problem.”  The hold-up 
problem is the risk that a contracting party will refrain from making relationship-specific investments if 

 
7 Oliver Hart, Firms, Contracts, and Financial Structure (Oxford: Clarendon Press, 1995); Sanford J. Grossman and 
Oliver D. Hart, “The Costs and Benefits of Ownership: A Theory of Vertical and Lateral Integration,” Journal of 
Political Economy 94, no. 4 (1986): 691–719; Oliver Hart and John Moore, “Property Rights and the Nature of the 
Firm,” Journal of Political Economy 98, no. 6 (1990): 1119–58; Oliver Hart and John Moore, “Foundations of 
Incomplete Contracts,” Review of Economic Studies 66, no. 1 (1999): 115–38; Philippe Aghion and Richard Holden, 
“Incomplete Contracts and the Theory of the Firm: What Have We Learned over the Past 25 Years?,” Journal of 
Economic Perspectives 25, no. 2 (2011): 181–97. 
8 Barbara Koremenos, Charles Lipson, and Duncan Snidal, “The Rational Design of International Institutions,” 
International Organization 55, no. 4 (2001): 761–99; Kenneth W. Abbott and Duncan Snidal, “Hard and Soft Law in 
International Governance,” International Organization 54, no. 3 (2000): 421–56. 
9 Herbert A. Simon, “A Behavioral Model of Rational Choice,” Quarterly Journal of Economics 69, no. 1 (1955): 99–
118; Oliver E. Williamson, “Transaction-Cost Economics: The Governance of Contractual Relations,” Journal of Law 
and Economics 22, no. 2 (1979): 233–61; Williamson, The Economic Institutions of Capitalism (New York: Free Press, 
1985). 
10 Ronald H. Coase, “The Nature of the Firm,” Economica 4, no. 16 (1937): 386–405; Oliver E. Williamson, Markets 
and Hierarchies: Analysis and Antitrust Implications: A Study in the Economics of Internal Organization (New York: 
Free Press, 1975); Douglass C. North, Institutions, Institutional Change and Economic Performance (Cambridge: 
Cambridge University Press, 1990). 
11 Williamson, The Economic Institutions of Capitalism. 
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they believe doing so will make them vulnerable to exploitation.12  This risk threatens the stability and 
utility of an otherwise collectively beneficial contract. 
 
Delegation of authority to a third party addresses the hold-up problem in two ways.  Delegation reduces 
risks arising from time-inconsistent preferences13.  Firms which might reasonably be assumed to have time-
consistent preferences (i.e., maximize profit).  Governments do not.  Governments change.  Changed 
circumstances lead government priorities to change.  Today’s bargain may not be valued as much tomorrow.  
Or, today’s understanding of a contractual commitment might not be the same tomorrow.  A consequence 
is that contract implementation requires ongoing (re)negotiation to resolve emergent disagreements.  
Delegation economizes renegotiation costs and provides interpretive consistency.  Second, delegation 
reduces the threat of counterparty opportunism.  Agreement over the rules is no guarantee that contracting 
parties will observe them.  This is particularly the case where noncompliance could go undetected or, if 
detected, where there is no mechanism to enforce compliance.  Why invest in a relationship ex ante when 
there is a risk of being exploited ex post?  Delegation shifts enforcement from contracting parties to a third 
party tasked with prioritizing collective outcomes over individual benefits. 
 
C. Principal-Agent Theory 
 
Principal-agent theory complements incomplete contracting and delegation frameworks by offering 
explanatory leverage over the behavioral dynamics that unfold between those who delegate authority 
(principals) and those to whom authority is delegated (agents).  It is useful to think of delegation as 
comprised of two decisions.  The first decision is the agent’s mandate.  The principal specifies agent duties, 
tasks, and responsibilities.  The second decision is the scope of authority the principal will endow on the 
agent to enable it to execute its mandate.  Though the principal does what it can to determine what 
authority/how much authority is necessary or adequate, cognitive limitations and information costs 
invariably results in an “incomplete” delegation contract.  A consequence of this form of incomplete-ness 
is that agents have scope for independent action.  Mandated to exercise its authority in the interest of the 
principal, principal and agent understanding of that interest might not align.  This scope for acting out 
alignment is referred to as slack.14  Put more directly, agent slack is the gap between what a principal 
mandates an agent to do and what the agent actually does. 
 
Early formulations of PA theory focused solely on the principal portion of the principal-agent dyad.  Framed 
as “the principal’s problem,” the analytical puzzle was how do principals reduce the risk of agent slack.  
The solution was to align incentives.15  One way principals promote alignment is to address the dual 
challenge of hidden information and hidden action with monitoring and oversight mechanisms such as 
mandated notifications or procedural expectations.16  Agents are less likely to engage in wayward behavior 

 
12 Benjamin Klein, Robert G. Crawford, and Armen A. Alchian, “Vertical Integration, Appropriable Rents, and the 
Competitive Contracting Process,” Journal of Law and Economics 21, no. 2 (1978): 297–326; Williamson, The 
Economic Institutions of Capitalism. 
13 Finn E. Kydland and Edward C. Prescott, “Rules Rather Than Discretion: The Inconsistency of Optimal Plans,” 
Journal of Political Economy 85, no. 3 (1977): 473–492; Robert W. Staiger and Guido Tabellini, “Discretionary Trade 
Policy and Excessive Protection,” American Economic Review 77, no. 5 (1987): 823–837. 
14 Sanford J. Grossman and Oliver D. Hart, “An Analysis of the Principal-Agent Problem,” Econometrica 51, no. 1 
(1983): 7–45; Terry M. Moe, “The New Economics of Organization,” American Journal of Political Science 28, no. 
4 (1984): 739–77; Darren G. Hawkins, David A. Lake, Daniel L. Nielson, and Michael J. Tierney, eds., Delegation 
and Agency in International Organizations (Cambridge: Cambridge University Press, 2006). 
15 Stephen A. Ross, “The Economic Theory of Agency: The Principal’s Problem,” American Economic Review 63, no. 
2 (1973): 134–39. 
16 Mathew D. McCubbins and Thomas Schwartz, “Congressional Oversight Overlooked: Police Patrols versus Fire 
Alarms,” American Journal of Political Science 28, no. 1 (1984): 165–79; Mathew D. McCubbins, Roger G. Noll, 
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when its actions are observed.  A second way principals promote alignment is through (the threat of) 
sanction.  Though sanctions take many forms, the most extreme is the principal’s ability to amend, modify, 
or withdraw altogether the agent’s authority. 
 
Though principals seek to reduce agent slack, it gains nothing by paralyzing the agent.  Delegation is valued 
precisely because the agent has the discretion to interpret and apply provisions of incomplete contracts.  
Monitoring and control cannot be so limiting as to prevent the agent from performing the very tasks for 
which it was delegated authority. 
 
D. Assembling the Pieces: The Agent’s Challenge 
 
The classic representation of the PA framework has been criticized for taking too narrow a view of the 
principal-agent relationship.  By focusing solely on how the principal disincentivizes slack, the “principal’s 
problem” approach treats the agent as a black box.17  Ironically, agents lack agency.  This project joins 
recent efforts to foreground the agent.18  We center what we call the “agent’s challenge”.  Counterpart to 
the principal’s problem, the analytical puzzle is to understand how an agent navigates the space between its 
mandate and the principal-imposed monitoring and sanctioning mechanisms that condition the execution 
of its mandate.  We explore how the agent decides what it will do given what it wants to do, what it is 
supposed do, and what principal(s) will allow it to do.   
 
 
III. THE 1957 EEC TREATY AS AN INCOMPLETE INTERGOVERNMENTAL CONTRACT  
 
A. Negotiating the State Aid Contract 
 
Between June 1955 and March 1957, representatives from France, Italy, West Germany, and the Benelux 
countries gathered to negotiate a new economic order.  Their goal was the establishment of rules to govern 
the establishment of a continental common market – an area of barrier-free economic activity.  Among the 
issues negotiators addressed was government support to industry.  Negotiators recognized that 
uncoordinated interventions risked introducing competitive distortions.  They also risked triggering a tit-
for-tat dynamic where governments would respond to the aid-granting behavior of others with supports of 
their own.  Left unchecked, the result would be costly market distortions and the risk of subsidy wars.  
 

 
and Barry R. Weingast, “Administrative Procedures as Instruments of Political Control”; McCubbins, Noll, and 
Weingast, “Structure and Process, Politics and Policy” 
17 Tom Delreux, “The EU Negotiates Multilateral Environmental Agreements: Explaining the Agent’s Discretion,” 
Journal of European Public Policy 16, no. 5 (2009): 719–37; Tom Delreux and Bart Kerremans, “How Agents Weaken 
Their Principals’ Incentives to Control: The Case of EU Negotiators and EU Member States in Multilateral 
Negotiations,” Journal of European Integration 32, no. 4 (2010): 357–74; Andreas Dür and Manfred Elsig, 
“Principals, Agents, and the European Union’s Foreign Economic Policies,” Journal of European Public Policy 18, 
no. 3 (2011): 323–38; Markus Gastinger, “Effects of Contestation Within a Collective Agent in EU Trade Policy-
Making,” in The Principal–Agent Model and the European Union, ed. Tom Delreux and Johan Adriaensen (Cham: 
Palgrave Macmillan, 2017), 181–202; Friedrich Plank and Arne Niemann, “Impact of the Agent’s Environment on 
Discretion in the Field of EU Conflict Resolution,” in The Principal–Agent Model and the European Union, 131–55; 
Evelyn Coremans and Bart Kerremans, “Agents as Information Asymmetry Managers in EU Trade Policy-Making,” 
in The Principal–Agent Model and the European Union, 227–53; Martino Maggetti and Yannis Papadopoulos, “The 
Principal–Agent Framework and Independent Regulatory Agencies,” Political Studies Review 16, no. 3 (2018): 172–
83. 
18 Gary J. Miller, “The Political Evolution of Principal-Agent Models,” Annual Review of Political Science 8 (2005): 
203–25; Darren G. Hawkins and Wade Jacoby, “How Agents Matter,” in Delegation and Agency in International 
Organizations, ed. Darren G. Hawkins et al. (Cambridge: Cambridge University Press, 2006), 199–228. 
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Though negotiating governments shared the goal of finding a set of workable rules, crafting them was far 
from straightforward.19  Member states brought heterogeneous preferences to the negotiating table, rooted 
in different economic traditions and philosophies.20 Italy and France brought a history of state planning and 
direct government engagement in industry, while Germany and the Benelux generally favored a more 
market-oriented approach.  Negotiations resulted in compromise.  Thes state aid portion of the negotiated 
outcome was embedded in Articles 92-94 EEC (now Articles 107-109 TFEU)21. 
 
B. State Aid Contract as “Incomplete” (Article 107) 
 
Article 107 is the substantive heart of the rule framework.  Negotiators structured the article in three 
subparts.  Article 107(1) defines prohibitable state aid. Articles 107(2) and 107(3) describe conditions under 
which otherwise prohibitable aid may or must be granted exemption from prohibition.  
 
Though agreement was achieved, the devil would be in the details.  And these would come to the fore during 
implementation.  Neither the definition of prohibitable aid in Article 107(1) nor the exceptions in Article 
107(2) and Article 107(3) lent themselves to a single, obvious interpretation.  Provisions contained semantic 
ambiguities.  For example, though Article 107(1) is intended to apply to "any aid granted by a Member 
State or through State resources in any form whatsoever,” nowhere did negotiators operationalize what 
constitutes “aid”.  Though aid included direct financial transfers, was that all?  No.  Negotiators broadened 
the scope of the state aid from that which was contained in the ECSC Treaty, which mentioned grants and 
subsidies explicitly.  But what else fell within the definition was not clear.  Articles 107(2) and 107(3) held 
similar lexical challenges.  Although the travaux préparatoires could provide insights into negotiator intent, 
the absence of detail in the provisions themselves signaled that negotiators understood that interpretive gaps 
existed and enforcement would require a measure of “gap filling” if the goal of the compact was to be 
achieved. 
 
The imprecision with which negotiators crafted Article 107 complicated what was already a serious 
collective action problem.  Agreeing on common rules addressed, but did not resolve, the fundamental 
tension underlying state aid – that between narrow individual interest and the collective good.  Governments 
had incentive to “beggar thy neighbor”.  The lack of precision in Article 107 amplified that incentive.  
Disagreements over the meaning of this word or that measure  – whether born of sincere differences in 
interpretation or due to strategic manipulation – risked undermining the enforceability.  To address this, 
negotiators embedded the prohibition-exemption framework in a governance structure to facilitate rule 
administration and enforcement. 
 
C. Delegated Governance (Articles 108 & 109) 
 
Articles 108 and 109 comprise the core elements of state aid governance.  Negotiators positioned the 
European Commission at the heart of that structure.  In Article 108, negotiators specify the Commission’s 
delegated mandate as chief administrator and frontline enforcement body.  In Article 108(1), governments 
mandate the Commission to keep existing aid measures and schemes “under constant review.”  They also 
task it to assess all new measures governments wanted to introduce (Article 108(3)).  Where the 
Commission determines a measure or scheme – whether exiting or proposed – is prohibitable under Article 
107(1) and ineligible for exemption under Article 107(2) or 107(3), Article 108(2) endows the Commission 

 
19 For a useful overview, see Piernas López, Concept of State Aid, Chapter 2. 
20 Jack Hayward, The State and the Market Economy: Industrial Patriotism in France (New York: St. Martin’s Press, 
1986); Vivien A. Schmidt, From State to Market? The Transformation of French Business and Government 
(Cambridge: Cambridge University Press, 1996); David J. Gerber, Law and Competition in Twentieth-Century 
Europe: Protecting Prometheus (Oxford: Oxford University Press, 1998). 
21 See Appendix for the full language of each article. 
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with the delegated authority to order the responsible government “to abolish or modify” it (Article 108(2)).  
Should the government fail to comply, Article 108(2) gives the Commission the authority to refer the matter 
to the Court of Justice where this body would use its delegated authority to pass final judgement.  To aid 
the Commission in carrying out its mandate, Article 108(3) obliges the governments themselves to notify 
the Commission of any plans “to institute or to modify” aids (notification obligation) and to refrain from 
implementing the measure until the Commission completes its assessment and issues a final decision 
(standstill obligation).   
 
Where Article 107 is an “incomplete” body of rules, Article 108 is an “incomplete” governance structure.  
Article 109 can be read as recognition of this.  Treaty negotiators, aware that Articles 107 and 108, by 
themselves, were unlikely sufficient to serve as an adequate regulatory framework over the life of the treaty.  
Existing rules would require clarification.  New rules might need to be crafted.  Again, they delegated 
primary responsibility for this task to the Commission. 
 
D. Governance Dynamics: Delegation, Discretion, and Control 
 
Whereas the delegated authority to assess new and existing state support measures, coupled with the 
authority to assess whether prohibitable measures are exemption-eligible, and the authority to prohibit 
exemption-ineligible aid endowed the European Commission with a significant administrative and 
enforcement role, the open textured language in which the provisions were written endowed it with 
considerable discretion in carrying out this role.  It fell to the Commission, in the first instance, to 
operationalize Article 107.  Through its actions, the Commission would shape the meaning of aid in Article 
107(1) and influence the conditions under which Article 107(2) and Article 107(3) applied.  Further, the 
agenda power attendant to its exclusive authority to craft proposals under Article 109 gave it scope to further 
shape the enforcement environment. 
 
Commission discretion, though considerable, was not unbounded.   Member governments delegated 
authority, they did not abdicate control.  Consistent with the expectations of delegation theory, negotiators 
incorporated control and accountability guardrails into the treaty to reduce the scope for Commission slack.  
They condition the Commission’s autonomy.22  First, contracting states tasked the ECJ to serve as an 
institutional “check” on Commission behavior.  Where the Court finds the Commission has exceeded or 
misapplied its authority, member states empowered the judicial arm to annul those actions.  Second, 
negotiators reserved the right for member governments (via the Council) to approve or reject Commission 
proposals offered under Article 109.  This ensured that any regulation would meet a minimum level of 
political acceptability.  Third, negotiators included a provision that reserved to member governments (again 
via the Council) a mechanism through which they could overrule Commission negative decisions with 
which they collectively disagreed.  Finally, though not in Article 107-109, it bears noting member states 
could, should they find it necessary, to assert their reserved sovereign right to change the Commission’s 
governance role.  They could amend or withdraw the Commission’s delegated authority.  Or, in the extreme, 
they could abolish the Commission entirely.  Though each control mechanism takes a different form, and 
is focused on a different aspect of the Commission’s delegated authority, the underlying logic of each is 
essentially the same - deterrence.  The Commission, aware that an overambitious proposal will never pass 
the Council or that overzealous enforcement will be overridden judicially or rejected politically, will, the 
logic goes, adapt its behavior to remain within an acceptable “zone of discretion”.   
 
E. Assembling the Pieces: The Commission’s Challenge 
 
Combining insights from the three cognate theories, we are able to bring the “Commission’s challenge” 
into focus.  In crafting the Rome Treaty, six governments negotiated an intergovernmental contract setting 

 
22 Doleys (1999). 
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out the goal of creating a common market.  Part of this effort involved establishing a set of binding rules to 
govern the ability to provide state aid.  The rules they crafted were, however, operationally underspecified 
and semantically ambiguous.  Having determined they were unwilling or decided they were unable to 
administer and enforce these rules themselves, they delegated the task to an agent – the European 
Commission.  In their mandate to their Commission, governments tasked the Commission to interpret and 
apply the rules with the objective of promoting and protecting the collective good (expressed as 
compatibility with the internal market).   
 
Executing its mandate would be far from straightforward.  While government principals expected the 
Commission to promote and protect the collective good, it could be difficult to know whether in a given set 
of circumstances its understanding of the collective good aligned with that of member states.  Member 
governments wanted – needed – the Commission to be independent.  Each government, by agreeing to 
delegate administrative and enforcement authority, meant that it accepted that the Commission might take 
actions that did not align with its individual interest.  But there were limits to what governments 
individually, and member states collectively, would accept.  Principal-agent theory tells us the Commission 
would exercise discretion but in doing so, it also understood the exercise of discretion must be done within 
bounds governments found acceptable – or, at least within bounds the principals did not find unacceptable. 
Put succinctly, the Commission’s challenge was to decide what to do given what it wanted do (i.e., its 
preferences), what it was supposed to do (i.e., its mandate), and what member states would allow it to do 
(i.e., principal preferences mediated through monitoring and control mechanisms).  What that looked like 
in any set of circumstances is the analytic narrative to which we now turn.  
 
 
IV. NAVIGATING THE AGENT’S CHALLENGE: COMMISSION ENFORCEMENT 

STRATEGIES 
 
In this section, we explore how the Commission navigated “the agent’s challenge” in its effort to execute 
its delegated mandate to enforce treaty state aid rules.  We draw from the empirical record evidence of four 
enforcement strategies.  The first strategy involved the development and deployment of soft law to enforce 
through guided compliance.  The second strategy involved selective and targeted enforcement actions.  The 
third was the use of the power of legislative initiative to expand and/or sharpen the boundaries of 
enforceable law by consolidating soft law guidance and accumulated jurisprudence.  The fourth strategy 
was soft enforcement through prudential restraint   
 
The Commission use of each strategy was shaped by the legal, political, and economic opportunity 
structures present at a given time and set of circumstances.  At times, contextual factors opened the door to 
ambition and innovation.  In these times, the Commission leveraged its delegated authority to expand and 
sharpen the boundaries of state aid rules.  At other times, the threat of pushback counseled a more pragmatic 
approach.  In these times, the Commission relied on more indirect methods to influence state aid rules and 
member state practices.  
 
A. Administrative Strategy:  Guided Compliance Through Soft Law “Gap Filling” 
 
Francis Snyder defines soft law as “rules of conduct which, in principle, have no legally binding force but 
which, nevertheless, may have practical effects.” 23   Taking many forms – guidelines, frameworks, 

 
23 Francis Snyder, “The Effectiveness of European Community Law: Institutions, Processes, Tools and Techniques,” 
Modern Law Review 56, no. 1 (1993): 19–54.  See also, Linda Senden, Soft Law in European Community Law (Oxford: 
Hart Publishing, 2004); Kenneth W. Abbott and Duncan Snidal, “Hard and Soft Law in International Governance,” 
International Organization 54, no. 3 (2000): 421–456; Michael Blauberger, “State Aid Control from a Political 
Perspective,” Journal of European Public Policy 16, no. 8 (2009): 1245–1263. 
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communications, and notices – the Commission uses soft law to clarify how it intends to exercise its 
delegated authority.  Framed as statements of intent, not as prescriptive mandates, they establish focal points 
around which member state expectations are expected to converge.24    
 
The Commission’s use of soft law in state aid first emerged in the late-1960s and early-1970s.  During this 
time, the Commission had experienced member government resistance to its effort to clarify its enforcement 
role through Article 109-based legislation.  The Commission submitted its first proposal to the Council in 
1966.25  It submitted another in 1972.  Neither gained traction.  The Commission withdrew both in the mid-
1970s.  Perhaps sensing legislative action was a dead end, by the late 1960s the Commission had already 
turned its attention to non-legislative efforts to establish compliance focal points. 
 
Three examples illustrate the Commission’s use of soft law.  The first is Commission guidance on regional 
aid.  The second shows how the Commission employed soft law in the 1970s-80s to steer member states 
away from sector-based assistance schemes and towards horizontal aid.  The third example illustrates how 
the Commission used soft law to strengthen enforcement by clarifying the operational meaning of 
prohibitable aid itself. 
 

1. Regional Aid Guidelines 
 
Regional aid represents the Commission’s first effort to “fill in” open-textured state aid provisions.  
Developed iteratively since 1971, regional aid frameworks operationalize the Article 107(3)(a) exemption 
for aid “to areas where the standard of living is abnormally low” and Article 107(3)(c) exemption for aid 
“to facilitate the development of certain economic activities or of certain economic areas.”  Its 1971, First 
Principles of Coordination of Regional Aid Schemes represented a landmark.26   In it, the Commission 
communicated aid maps and set aid ceilings using methodologies entirely absent from the Treaty text.27 
 
The Commission used subsequent iterations to refine its enforcement methodology - developing detailed 
geographic eligibility criteria, aid intensity ceilings, and population coverage limits – none of which had a 
formal legal basis in the treaty.  For instance, the 1988 Guidelines28 established a GDP per capita threshold 
to determine regions eligible under Article 107(3)(a) and 107(3)(c).  In its 1998 Guidelines29, the 
Commission imposed a new population coverage cap.  And in its most recent 2021 Guidelines30, the 
Commission introduced a prohibition whereby aid to large enterprises "cannot be considered as compatible 
with the internal market" unless for "initial investments that create new economic activities”.  With each 
iteration, the Commission narrowed compatibility criteria – leveraging the compliance pull of the guidelines 
to tighten conditions.31   

 
24 Thomas C. Schelling, The Strategy of Conflict (Cambridge, MA: Harvard University Press, 1960). 
25 Proposition d’un Reglement du Conseil, COM (66) 95 Final (March 1966), modified by Modifications a la 
Proposition d’un Reglement du Conseil, COM (66) 457 (November 1966), cited in Claus-Dieter Ehlermann, “The 
State Aid Policy of the European Community and the Internal Market,” Fordham International Law Journal 18, no. 
2 (1994): 414. 
26 Commission of the European Communities. "Communication on the First Principles of Coordination of Regional 
Aid Schemes." Official Journal of the European Communities C 111 (4 November 1971): 1. 
27 Ehlermann, "State Aids Under European Community Competition Law," 415. 
28 European Commission, "Communication from the Commission on the Method for the Application of Article 
92(3)(a) and (c) to Regional Aid," Official Journal of the European Communities C 212 (August 12, 1988): 2. 
29 European Commission, "Guidelines on National Regional Aid," Official Journal of the European Communities C 
74 (March 10, 1998): 9. 
30 European Commission, "Communication from the Commission: Guidelines on Regional State Aid," Official 
Journal of the European Union C 153 (April 29, 2021): 1. 
31 Fiona Wishlade, Regional State Aid and Competition Policy in the European Union (The Hague: Kluwer Law 
International, 2003); Fiona Wishlade, "To What Effect? The Overhaul of the Regional Aid Guidelines: The Demise of 
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2. Rescue and Restructuring Guidelines (& Other Horizontal Aid) 

 
Another early example of the Commission’s use of soft law as a tool of administrative enforcement involved 
guiding member states away from sector-specific interventions and toward horizontal aid.32  During the 
1960s-1980s, the Commission struggled to contain government support of declining industrial sectors such 
as steel, shipbuilding, and textiles.  In 1972, the Commission used its First Report on Competition Policy33 
to urge member states to limit sectoral interventions.  But unlike in regional aid, governments showed little 
willingness to cede leadership to the Commission.  Adopting what Piernas Lopez34 describes as a 
“pragmatic, low profile approach,” the Commission worked with governments to coordinate, contain, and 
manage interventions.  The goal was less to prevent aid as it was to prevent a wholesale breakdown of the 
rules. 
 
In 1978, the Commission attempted to draw a line under its accommodative approach.  In its Eighth Report 
on Competition Policy, the Commission offered explicit enforcement guidance on aid to struggling firms. 
35  The guidance held inter alia that member states should refrain from giving aid: whose sole effect is to 
maintain the status quo; that prevents necessary reductions in capacity; or that results in increased 
capacity.36 The Commission also articulated six (6) principles that it would use to guide assessment of state 
aid for firms in difficulty, including that aid should lead to a restoration of long-term viability; it should be 
progressively reduced and linked to restructuring; it should be proportionate the problem; and it should not 
have the effect of transferring industrial problems or unemployment to another member state.37   
 
The guidance had little immediate impact.  It would be another fifteen years before the Commission again 
attempted to issue enforcement guidance on rescue aid.  In 1994, the Commission issued Rescue and 
Restructuring Guidelines.38  Informed by the principles it articulated in the 1970s, and building on the 
practical lessons learned from sectoral crises, the Commission asserted that governments could provide aid 
to an ailing enterprise only once, and only if the firm put forward a comprehensive restructuring plan.  The 
“one time, last time” enforcement principle had no basis in the treaties, but rather was an expression of 
Commission discretion. 
 
The Commission revised the Rescue and Restructuring Guidelines on multiple occasions, tightening each 
time the enforcement guidance.  In its 2004 revision, for instance, the Commission introduced a stricter 
definition of rescue aid and more demanding requirements for restructuring plans.39  It also strengthening 

 
Competition Effects and the Rise of Incentive Effect," European State Aid Law Quarterly 12, no. 4 (2013): 659–675; 
Wishlade, Fiona. "Competition and Cohesion—Coherence or Conflict? European Union Regional State Aid Reform 
Post-2006." Regional Studies 42, no. 5 (2008): 753-765. 
32 Some sectors enjoyed special treatment under the treaty.  Agriculture is one.  Transport is another.  We do not deal 
with these directly in this study.  
33 Commission of the European Communities. First Report on Competition Policy. (Annexed to the Fifth General 
Report on the Activities of the Communities). Brussels-Luxembourg: Office for Official Publications of the European 
Communities, April 1972. 
34 Juan Jorge Piernas López, The Concept of State Aid Under EU Law: From Internal Market to Competition and 
Beyond (Oxford: Oxford University Press, 2015) at 50. 
35 European Commission. Eighth Report on Competition Policy. Brussels-Luxembourg: Office for Official 
Publications of the European Communities, 1979. 
36 Ibid at 126. 
37 Ibid at 125-126. 
38 Community Guidelines on State Aid for Rescuing and Restructuring Firms in Difficulty (94/C 368/05). Official 
Journal of the European Communities C 368, 23 December 1994, p. 12. 
39 Communication from the Commission – Community Guidelines on State Aid for Rescuing and Restructuring Firms 
in Difficulty (2004/C 244/02). Official Journal of the European Union C 244, 1 October 2004, pp. 2–17 
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the one-time principle, expanding the scope of the rule, adding stricter monitoring requirements, and 
eliminating several exceptions.40  The Commission’s 2014 revision went even further.41   Adopted in the 
aftermath of the global financial crisis, the Commission increased burden-sharing requirements to ensure 
shareholders and creditors—not just taxpayers—bore adjustment costs.42    
 
A particularly noteworthy Commission enhancement to the Rescue and Restructuring Guidelines was 
codification of the private investor principle.  First appearing in its 1984 Communication on Government 
Capital Injections43, the Commission held the private investor principle should be used to determine 
whether a measure confers an “advantage” within the meaning Article 107(1).44  Embedded within what 
became known as the market economy operator test (MEOT), the Commission asserted that if a private 
investor would not provide the same support on comparable terms as the proposed government measure, 
the aid was likely incompatible and that it would have to undertake a full compatibility assessment before 
the aid could be provided.. 
 
The Commission used the Regional Aid Guidelines and the Rescue and Restructuring Guidelines as a 
template for an array of horizontal guidelines to follow.  Viewed collectively, the soft law responses to “the 
Commission’s challenge” represented a notable expansion of the Commission’s substantive review and 
enforcement authority beyond a literal reading of treaty provisions. Though the private investor principle 
was de jure binding, governments came to regard the soft law guidance as de facto prescriptions.45 
Government aid schemes that did not satisfy them would be subject to a lengthy delay as the Commission 
undertook a formal investigation. 
 

3. Commission Notice on State Aid 
 
Most Commission soft law instruments focused on operationalizing exemptions in Article 107(3).  
However, the Commission also used them to influence enforcement by shaping the meaning of state aid 
itself contained in Article 107(1).  Introduced in the 1990s, the Commission issued narrow, topic-specific 
notices to address practical enforcement challenges and recurring questions from member states.  They 
included communications on Public Undertakings in Manufacturing (1993), on Sales of Land and Buildings 
(1997), and on Direct Business Taxation (1998).46 

 
40 Nicolaides, Phedon, Mihalis Kekelekis, and Philip Buyskes. State Aid Policy in the European Community: A Guide 
for Practitioners. Dordrecht: Kluwer Law International, 2005. 
41 The Commission’s original articulation of burden-sharing can be found in the 2013 Banking Communication.  
European Commission. Communication from the Commission — Guidelines on State Aid for Rescuing and 
Restructuring Non-Financial Undertakings in Difficulty (2014/C 249/01). Official Journal of the European Union C 
249 (31 July 2014): 1-32 
42 European Commission. Communication from the Commission on the application of state-aid rules to support 
measures in favour of banks in the context of the financial crisis (2013/C 216/01). Official Journal of the European 
Union C 216 (1 August 2013): 1-24 
43 Bulletin EC 9-1984 
44 Ibid. at 14. 
45 See, for instance, Antonios Bouchagiar, "The Binding Effects of Guidelines on the Compatibility of State Aid: How 
Hard is the Commission's Soft Law?" (2017) 8 Journal of European Competition Law & Practice 157-166. 
46 Commission of the European Communities. "Communication from the Commission to the Member States on the 
Application of Articles 92 and 93 of the EEC Treaty and of Article 5 of Commission Directive 80/723/EEC to Public 
Undertakings in the Manufacturing Sector." Official Journal of the European Communities C 307 (13 November 
1993): 3-11.  Commission of the European Communities. "Commission Communication on State Aid Elements in 
Sales of Land and Buildings by Public Authorities." Official Journal of the European Communities C 209 (10 July 
1997): 3-5.  Commission of the European Communities. "Commission Notice on the Application of the State Aid 
Rules to Measures Relating to Direct Business Taxation." Official Journal of the European Communities C 384 (10 
December 1998): 3-9. 
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The Commission issued its first comprehensive notice on the meaning of state aid in 2016.  Issued as part 
of the State Aid Modernization (SAM) agenda, the Commission Notice on the Notion of State Aid47 codified 
existing EU case law and its own decision practice.  It served as the state of play on the Commission’s 
understanding of each of the operative elements of Article 107(1), including what constituted ”an 
undertaking”, “state resources”, “advantage”, “selectivity”, “distortion of competition”, and “effect on 
trade.” 
 
Although the primary purpose of the Notice was to consolidate settled law, the Commission also used it to 
advance its view on “issues not yet considered by the Courts”.48  The notice states explicitly “the 
Commission will set out how it considers that the notion of State aid should be construed (emphasis 
added)”.49  Among the issues addressed in the Notice was the scope of application for the Market Economy 
Operator Test.  Originally incorporated into the Rescue and Restructuring Guidelines, the 2016 Notice 
expanded the applicability of the MEOT to other forms of public support.50   
 
Another innovation was the Commission’s imputation of an “arm's-length principle” (ALP) for fiscal aid.51  
At once innovative and provocative, the Commission asserts that the ALP “necessarily forms part of the 
Commission's assessment of tax measures granted to group companies under Article 107(1) of the Treaty, 
independently of whether a Member State has incorporated this principle into its national legal system and 
in what form.”52  Applied to tax rulings issued to firms, the Commission asserted that a ruling could 
considered to confer a selective advantage where the ruling endorses a transfer pricing method that does 
not reliably approximate a market-based transaction.  Application of an imputed ALP figured centrally in a 
collection of highly publicized negative decisions the Commission issued against tax rulings issued by the 
Dutch (Starbucks), Luxembourg (Fiat), and Irish (Apple) governments, among others (a matter we return 
to later).53   
 
The Notice also includes provisions intended to enhance national enforcement efforts, particularly with 
respect to the "standstill obligation" in Article 108(3).54  Before the Notice, national authorities 
inconsistently applied selectivity and advantage tests.  The 2016 Notice complemented an earlier 2009 
Notice on Enforcement of State Aid Law by National Courts by providing authorities a consolidated guide 
to definitions, examples, interpretive standards, and case-law summaries, so national courts (and other 

 
47 European Commission, "Commission Notice on the Notion of State Aid as Referred to in Article 107(1) of the 
Treaty on the Functioning of the European Union," Official Journal of the European Union C 262 (July 19, 2016): 1–
50. 
48 Ibid at para 3. 
49 Ibid. 
50 Ibid at para 80. There are various versions/iterations of the market economy operator principle, depending on the 
capacity in which the Member State is acting and the kind of transaction it is engaged.  They include: the private 
investor test (for equity/capital injections), the private creditor test (for loans, guarantees), the private vendor test (for 
sales of state assets), and the private purchaser test (for state acquisitions). 
51 Ibid at paras 171-172. 
52 Ibid at para 172. 
53 European Commission, "Commission Decision (EU) 2017/502 of 21 October 2015 on State Aid SA.38374 (2014/C 
ex 2014/NN) Implemented by the Netherlands to Starbucks," Official Journal of the European Union L 83 (March 29, 
2017): 38–115. European Commission, "Commission Decision (EU) 2016/2326 of 21 October 2015 on State Aid 
SA.38375 (2014/C ex 2014/NN) Which Luxembourg Granted to Fiat," Official Journal of the European Union L 351 
(December 22, 2016): 1–67. European Commission, "Commission Decision (EU) 2017/1283 of 30 August 2016 on 
State Aid SA.38373 (2014/C) (ex 2014/NN) (ex 2014/CP) Implemented by Ireland to Apple," Official Journal of the 
European Union L 187 (July 19, 2017): 1–110. 
54 Ibid at para 2. 
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stakeholders) could more readily identify potentially unlawful aid.55   The aim was to enhance enforcement 
both of the standstill obligation as well as the execution of recovery orders. 
 
B. Legal Strategy: Selective Direct Enforcement 
 
A second enforcement strategy the Commission employed was the selective direct enforcement of 
individual cases.  Selective enforcement served a number of purposes.  First, it was a resource-economizing 
way to exercise its delegated authority.  Selective enforcement provided a way to maximize it impact.56  
Second, selective enforcement served to support soft law objectives.  The Commission’s obligation to 
observe its own guidance provided legal “bite” that gave soft law enforcement credibility.57  Third, selective 
enforcement provided a way to test a novel legal interpretation in the one-off context of a single case.  A 
trial run of a novel application would be less likely to provoke widespread reaction among principals.58  To 
be sure, a loss came with reputational damage.  Repeated Court rebukes might cast doubt on the 
Commission’s competence.  On the other hand, though, a Court endorsement could provide a fillip to the 
Commission by leveraging the compliance pull of settled jurisprudence to concretize the new interpretation 
in practice and/or legislation. 
 

1. Early Evolution  
 
The negative decision is the Commission’s primary “hard law” state aid enforcement tool.  During the early 
years, the Commission used this enforcement tool sparingly, issuing only a handful of negative decisions 
in the decade and a half after 1958.59  Attention was focused on completing the customs union.  Though 
competition policy was a burgeoning Commission priority, government economic and social priorities made 
overzealous application of state aid rules risky.  
 
Once the customs union was completed in 1968, attention turned to reducing internal barriers and the 
establishment of a common market.  However, recurrent sectoral crises in the 1970s and 1980s left the 
Commission little political space to take an aggressive enforcement posture.  Even so, the number of 
negative decisions grew - from 20-30 a year in the 1970s to 30-50 a year in the 1980s.60  Most cases targeted 
egregious violations whose trade distortions were clear.  Also, and perhaps not unexpectedly, cases tended 
to focus on smaller or less politically powerful member states, illustrating the Commission’s political 
sensitivity and attention to strategic risk management.61 
 
The 1990s marked a turning point.  Driven by the exigencies of “Project 1992” and completion of the 
internal market, the Commission was determined to take a more aggressive enforcement posture.  Although 
the number of negative decisions in the early 2000s hovered between 30-60; the nature of the cases changed.  
Due to the combined impact of the State Aid Acton Plan (2005) and State Aid Modernization (2012-2014) 
initiative, the Commission turned its attention to larger, more distortive aid.  
 

 
55 European Commission, "Commission Notice on the Enforcement of State Aid Law by National Courts," Official 
Journal of the European Union C 85 (April 9, 2009): 1–22. 
56 Michelle Cini and Lee McGowan, Competition Policy in the European Union, 2nd ed. (Basingstoke: Palgrave 
Macmillan, 2009).  Stephen Wilks, "Agency Escape: Decentralization or Dominance of the European Commission in 
the Modernization of Competition Policy?" Governance 18, no. 3 (2005): 431–52. 
57 Kenneth W. Abbott and Duncan Snidal, "Hard and Soft Law in International Governance," International 
Organization 54, no. 3 (2000): 421–56. 
58 Jonas Tallberg, "Delegation to Supranational Institutions: Why, How, and with What Consequences?" West 
European Politics 25, no. 1 (2002): 23–46. 
59 Doleys 2009; Kassim and Lyons 2013 
60 Doleys 2009 (based on personal calculations of Commission data) 
61 Cini and McGowan 2008. 
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2. State Aid & Tax 
 
In the 2010s, the Commission ramped up enforcement efforts further.  Not only did the Commission adopt 
a stronger rhetorical stance against market-distorting aid, but it was emboldened to use its discretion 
strategically to advance legal theories and interpretation to address forms of aid that had not previously 
fallen within the ambit of state aid control.  One of these was fiscal aid.  Two examples illustrate the 
Commission’s effort to navigate the agent’s challenge.  The first is the Commission’s interpretation of the 
“selectivity” criterion in the Spanish Goodwill case.  The second, and perhaps the best-known example, is 
the Commission’s application of the “arm’s length principle” (ALP) in a collection of governments tax 
rulings. 
 
The centerpiece of the legal controversy in the Spanish Goodwill Tax case was the Commission’s 
application of the “selectivity” criterion to a domestic fiscal (tax) measure.  Article 12(5) of the Spanish 
Corporate Income Tax Law allowed Spanish companies acquiring shareholdings in foreign companies to 
amortize "financial goodwill tax" over a period of years.62  A similar deduction, however, was not available 
for the acquisition of shareholdings in domestic (Spanish) companies. The government argued the provision 
was intended to promote investment abroad.  But the fact that firms investing in Spanish companies were 
excluded from the benefit gave rise to the Commission’s concern that the benefit was “selective” and, as 
such, incompatible with the internal market.  After conducting a formal investigation, the Commission 
issued two negative decisions – one in 2009 and one in 2011.  In the 2009 decision the Commission 
concluded the tax measure as it applied on acquisitions of shareholding within the EU constituted illegal 
aid because it differentiated between cross-border and domestic acquisitions without justification based on 
the nature of the Spanish tax system.63  The 2011 decision extended the prohibition to acquisitions of 
shareholdings in companies outside the EU.64 
 
Both the Spanish government and beneficiaries of the tax measure, including Banco Santander, World Duty 
Free, and Sigma Alimentos Exterior, contested the decisions. Availing themselves of the institutional check 
on Commission authority embedded in EU law, the parties challenged the Commission before the General 
Court.  They argued that the Commission erred in applying the selectivity criterion; that the goodwill 
provision was not selective but rather a general measure available to any company.65 In 2016, the General 
Court rejected these arguments.66  Spain and the companies appealed to the Court of Justice, which in 2018 
largely dismissed the appeals.67 The substantive selectivity findings stood.  The case is significant to the 
story of Commission enforcement because outcome endorsed the Commission’s view that fiscal policy – a 
jealously guarded national competence – could be interrogated under EU state aid law. 

 
62 Financial goodwill refers to the different between what is paid for shares in another company and the target’s 
underlying asset value. In Spain’s scheme, this financial goodwill—normally not amortizable after share purchases—
was made deductible. 
63 European Commission, Commission Decision 2011/5/EC of 28 October 2009 on the Tax Amortisation of Financial 
Goodwill for Foreign Shareholding Acquisitions C 45/07 (ex NN 51/07, ex CP 9/07) Implemented by Spain, OJ L 7, 
11.1.2011, 48. 
64 European Commission, Commission Decision 2011/282/EU of 12 January 2011 on the Tax Amortisation of 
Financial Goodwill for Foreign Shareholding Acquisitions No C 45/07 (ex NN 51/07, ex CP 9/07) Implemented by 
Spain, OJ L 135, 21.5.2011, 1. 
65 Autogrill España SA v European Commission, Case T-219/10, ECLI:EU:T:2014:939 (General Court Nov. 7, 2014).  
Banco Santander, SA and Santusa Holding, SL v European Commission, Case T-399/11, ECLI:EU:T:2014:938 
(General Court Nov. 7, 2014). 
66 European Union, General Court, Autogrill España SA v European Commission, Case T-219/10, [2014] ECR II-939, 
November 7, 2014. 
European Union, General Court, Banco Santander, SA and Santusa Holding, SL v European Commission, Case T-
399/11, [2014] ECR II-938, November 7, 2014. 
67 Spain v Commission (Spanish Goodwill), Joined Cases C-885/16 P and C-898/16 P, EU:C:2018:946. 
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The second example involves the Commission’s application of the ALP in an enforcement action.  In June 
2014, the Commission opened a formal investigation into two tax rulings issued by the Irish government to 
the Apple Corporation.  Issued in 1997 and 2001, the rulings clarified how Ireland's corporate tax system 
would apply to Apple's corporate structure.  Specifically, the rulings endorsed a transfer pricing 
methodology proposed by Apple for determining what portion of the profits of Apple Sales International 
(ASI) and Apple Operations Europe (AOE) would be considered taxable in Ireland.   
 
In 2016, the Commission issued a negative decision in which it held the tax rulings constituted an illegal 
selective advantage.68 It issued a recovery order for the Irish government to recover EURO 13 billion, the 
value of uncollected tax for the period under review.  At the heart of the Commission’s case was the profit 
allocation methodology that allowed Apple to pay an effective tax rate declining from 1% in 2003 to 0.005% 
in 2014.  In its decision, the Commission held that rather than accept Apple’s proposed transfer pricing 
methodology, the Irish government should have applied the ALP as the benchmark.69  
 
The Irish government and Apple challenged the Commission decision before the Court, criticizing what 
they saw as interpretive overreach.  They argued inter alia that the ALP does not exist in Irish law and that 
Article 107(1) does not impose a free-standing obligation to apply it.  Rather, it is a Commission 
construction intended to undermine national tax autonomy.  Ireland’s Finance Minister at the time, Michael 
Noonan, took umbrage with decision, asserting “As far as I am concerned there is no economic basis for 
this decision…It's bizarre and it’s an exercise in politics by the Competition Commission…They don't have 
responsibility for taxes and they are opening a back door through state aid to influence tax policy in 
European countries when the European treaties say tax policy is a matter for sovereign government.”70  
Apple CEO Tim Cook was more to the point, calling the decision ”total political crap”.71 
 
In a 2020 set back, the General Court annulled the Commission decision, finding it "did not succeed in 
showing to the requisite legal standard" that illegal state aid existed.72  The Commission appealed the 
General Court’s decision to the Grand Chamber which, in September 2024, set aside the decision of the 
General Court.73  The ruling was part endorsement and part rebuke.  On the one hand, the Court explicitly 
confirmed that the Commission may rely on the ALP as an evidentiary benchmark for detecting a selective 
advantage.  This solidified the Commission's view, articulated in the 2014 Notice on the Notion of State 
Aid, that the ALP was a valid evidentiary tool.  At the same time, though, the Court rejected the 
Commission's claim that there is a free-standing European Union ALP in Article 107(1).  Rather, the 
Commission must make assessments in accordance with the reference system set out in national tax law.74   
 

3. Recovery Orders 
 

 
68 European Commission, Commission Decision (EU) 2017/1283 of 30 August 2016 on State Aid SA.38373 (2014/C) 
(ex 2014/NN) (ex 2014/CP) Implemented by Ireland to Apple, OJ L 187, 19.7.2017, 1. 
69 The Commission issues a series of conceptually similar but factually distinct decisions on tax rulings issued by the 
Luxembourg (Fiat & Amazon) and Dutch (Starbucks) governments. 
70 Conor Humphries, "Irish Finance Minister Says EU Apple Tax Ruling Bizarre, Political," Reuters, August 30, 2016, 
https://www.reuters.com/article/us-eu-apple-ireland-noonan-idUSKCN11. 
71 "Apple CEO Tim Cook: E.U. Tax Ruling 'Total Political Crap,'" Irish Independent, September 1, 2016. 
72 Ireland and Apple Sales International Ltd and Apple Operations Europe Ltd v European Commission, Joined Cases 
T-778/16 and T-892/16, EU:T:2020:338 (General Court July 15, 2020). 
73 European Commission v Ireland and Apple Sales International Ltd and Apple Operations International Ltd, Case 
C-465/20 P, EU:C:2024:724 (CJEU Sept. 10, 2024). 
74 The ruling followed decisions in Fiat and Amazon.  Fiat Chrysler Finance Europe and Ireland v European 
Commission, Joined Cases C-885/19 P and C-898/19 P, EU:C:2022:859 (CJEU Nov. 8, 2022). European Commission 
v Luxembourg and Amazon.com.inc.com, Inc. and Others, Case C-457/21 P, EU:C:2023:1004 (CJEU Dec. 14, 2023). 

https://www.reuters.com/article/us-eu-apple-ireland-noonan-idUSKCN11
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Recovery is another enforcement domain where the Commission adopted a strategic approach.  In the 
Community’s first years, recovery orders were rare, even more so than negative decisions.  In cases where 
the Commission held a measure was incompatible aid, the Commission preferred a negotiated outcome, 
one where governments voluntarily modified or discontinued a measure.  There is no evidence during these 
years that governments recovered any distributed aid. 
 
A watershed moment occurred in a matter involving a German law governing the coal industry (the Coal 
Law, or Kohlegesetz).  In October 1972, the Commission brought infringement proceedings against the 
German government for distributing aid under an amendment to the Kohlegesetz after it had issued a 
negative decision declaring such aid incompatible.  In its application to the Court, the Commission 
petitioned for a declaration that Germany had unlawfully disregarded the  decision and requested a 
declaration that Germany was thus obliged to recover aid granted after notification of the decision.75  In its 
ruling, the Court declared Germany to be noncompliant, but denied the Commission’s request for recovery 
(on the grounds that the Commission did not include recovery as a remedy in in its original negative 
decision).  However, in the part of the ruling that would have far-reaching consequences for the 
Commission's enforcement authority, the Court confirmed that recovery was not just possible in principle, 
but that it was “a logical consequence” of implementing unlawful aid. 
 
Despite Court endorsement of recovery, the Commission rarely issued recovery orders during the 1970s 
and early 1980s.  Commission practice was to treat recovery as an instrument of last resort.  Not wanting 
to provoke national resistance, the Commission accepted alternative remedies such as negotiated 
settlements, phase-outs, or commitments for future compliance.  In addition to the politics of recovery, it 
was unclear how far it could press recovery for aid granted in violation of procedural requirements (vs aid 
granted was determined to be incompatible).  In the late 1980s, the Commission tested its recovery authority 
in two cases - Tubemeuse76 and Boussac77. 
 
In Tubemeuse and Boussac, the Commission had two broadly similar test cases.  In each case, the 
Commission issued a negative decision, holding the government violation of the procedural obligations 
under Article 108(3).  In its decisions, the Commission required the Belgian and French governments to 
cease granting new aid and to recover the aid it had already distributed.  Both lodged legal challenges before 
the Court.  In their petitions, the governments argued the aid granted was compatible and that, even if the 
aid were incompatible, a full recovery order—especially where the breach involved prior-notification 
rules—was unfair, disproportionate, and economically damaging.  Recovery should not flow from a 
procedural breach, but can only follow from a full compatibility assessment.  In defending its approach, the 
Commission leaned into the claim that government violation of procedural requirements in Article 108(3) 
is sufficient, in and of itself, to declare an aid illegal and subject it to immediate recovery. 
 
In decisions handed down within weeks of one another, the Court rejected the governments’ view that 
Article 108(3) obligations had no legal consequence.  In Boussac78, the Court confirmed that breaches of 
the Article 108(3) standstill obligation justify strong remedies, including interim measures such as 
suspension of payments.  In Tubemeuse79, the Court to took the logic on remedies farther, stating that 

 
75 Commission of the European Communities v Federal Republic of Germany, Case 70/72, [1973] ECR 813 (ECJ July 
12, 1973). 
76 Commission Decision 87/507/EEC of 4 February 1987, OJ L 302, 24.10.1987, 23. 
77 Commission Decision 87/585/EEC of 15 July 1987, OJ L 351, 12.12.1987, 42. 
78 French Republic v Commission of the European Communities, Case C-301/87, [1990] ECR I-307 (ECJ Feb. 14, 
1990). 
79 Kingdom of Belgium v. Commission of the European Communities (Tubemeuse), Case C-142/87, Judgment of 21 
March 1990, [1990] ECR I-959. 
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“recovery of unlawful aid is the logical consequence” of the finding that it is unlawful.80  Together, the 
decisions solidified the Commission's contention that its recovery authority applies both to substantively 
“illegal/incompatible’ as well as procedurally “unlawful” aid. 
 
By the 2000s, recovery orders had become standard Commission practice for negative decisions.  But even 
as the Commission’s authority to issue recovery orders stood on firmer legal ground, its recovery record 
continued to fare poorly.  In its 2007 Notice on Recovery, the Commission calculated that of the 110 
recovery decisions between 2000 and 2006 "practically not a single case" completed recovery within the 
Commission’s two-month deadline.81  Further, 45% of the decisions issued in 2000-2001 were still pending 
as of June 2006.82  This, despite the Procedural Regulation’s now formalized obligation that such orders be 
executed without delay. 
 
Though sources of the enforcement challenge were many, the role played by national courts presented a 
particular difficulty.  In 2004, a Commission-commissioned Study on the Enforcement of State Aid Law by 
National Courts revealed widespread inconsistencies and shortcomings in domestic administrative and 
legal practices across member states.83  For instance, the study found that courts often did not enforce the 
Article 108(3) standstill obligation.  It also found that court-initiated recovery actions were few.  And where 
a standing Commission recovery order existed, it was common for aid beneficiaries to use litigation in 
domestic courts to delay or avoid effective enforcement while continuing to benefit from the aid. 
 
The Commission sought to address these pathologies in its 2007 Notice on Recovery.84  For instance, the 
Commission stressed that national administrative and legal procedures must not prevent immediate 
restoration of the competitive situation.85  And where firms subject to a recovery order continued to receive 
new aid, even as they failed to repay old unlawful aid, the Commission indicated its intention to leverage 
the Deggendorf Principle.  Itself a Commission innovation, principle obliges governments to suspend 
disbursement of all new aid until previously granted illegal aid has been fully recovered.86  
 
The Commission’s recovery record improved in the years following the 2007 Notice.87  Statistics show an 
increase in both the share of aid recovered as well as the number of recovery decisions fully implemented.  
Over the 2000s–2010s, the cumulative amount recovered grew from a few billion to several tens of billions 
of euros; much of the growth occurred in the period after the 2007 Recovery Notice.  There was also a 
gradual reduction in the number of pending recovery cases from over 90 in the early 2000s to the 40s by 
the late 2010s.  Although the number of pending cases fell, the amount of unrecovered aid remained 
significant.  By the late 2010s, several billion euros of illegal and incompatible aid have not yet been 
recovered. 
 

 
80 However, the Court also pushed back on the Commission’s contention that a breach of the Article 108(3) procedure, 
by itself, justified an order for recovery without a substantive assessment of compatibility.  The Court emphasized that 
the Commission must conduct a substantive compatibility assessment before ordering recovery.   
81 Commission of the European Communities, Notice — Towards an effective implementation of Commission decisions 
ordering Member States to recover unlawful and incompatible State aid, OJ C 272, 15 November 2007, 4–17. 
82 Ibid at para 3. 
83 Tobias Jestaedt, Jacques Derenne, and Thomas R. Ottervanger, Study on the Enforcement of State Aid Law at 
National Level (Luxembourg: Office for Official Publications of the European Communities, 2006). 
84 Commission of the European Communities, Notice — Towards an effective implementation of Commission decisions 
ordering Member States to recover unlawful and incompatible State aid, OJ C 272, 15 November 2007, 4–17. 
85 Ibid at para 52. 
86 Ibid at para 71, 75-78. 
87 European Commission, Directorate-General for Competition. State Aid Recovery Statistics (Excel dataset), 7 
October 2025, accessed November 1, 2025, competition-policy.ec.europa.eu/state-aid/procedures/recovery-unlawful-
aid_en. 
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C. Legislative Strategy: Concretize “Gap Filling” Through Hard Law  
 
Articles 107-109 provide several paths for the Commission to shape the enforcement environment.  One 
path already touched on is the Commission’s use of soft law.  A second path is for the Commission to 
propose legislation under Article 109.  Under the article, contracting governments delegated the 
Commission the exclusive authority to propose “regulations with a view to the application of Articles 92 
and 93 and may, in particular, fix the conditions of the application of Article 93, paragraph 3, and the 
categories of aids which are exempted from this procedure.”88  Examples of Article 109 legislation are few 
in number, but they have been significant in impact. 
 

1. The Enabling & Procedural Regulations 
 
As previously noted, the Commission proposed its first draft legislation in 1966.89  In 1972, the Commission 
proposed a second general procedural regulations. After years of fruitless discussions with member states, 
the Commission withdrew both proposals from consideration.90  It would not be until the 1990s that the 
Commission revisited the Article 109 legislative process.   
 
The issue that triggered renewed legislative effort was the notification requirement.  By the mid-1990s, the 
Commission had become overwhelmed with notifications, far more than it could handle given its limited 
resources.  Most notified aid posed few issues, as governments routinely heeded Commission guidance in 
the design of measures.  In 1997, the Commission sought relieve itself from the need to examine routine 
compatible aid by proposing to member states that they delegate to it authority to adopt block exemption 
regulations.91  Of particular interest at the time was the ability to block exempt aid to SMEs, R&D, 
environmental, employment, training, and regional aid – all areas with which the Commission and member 
states had accumulated experience through soft law.  The Council approved the instrument, known 
colloquially as the Enabling Regulation, the following year.92  
 
That same year, the Commission proposed a second regulation.93  This proposal, which would become 
known as the Procedural Regulation, was intended to transform the skeletal procedural guidelines in Article 
108 into a detailed administrative procedure, specifying both how the Commission would investigate, 
approve, or prohibit state aid as well as member state obligations to cooperate with and implement those 
decisions.  In 1999, the proposal received Council approval.94  
 
Together, the 1998 Enabling Regulation and the 1999 Procedural Regulation marked a turning point in the 
history of EU state aid control.  Appropriately understood as a second-order delegation of authority, member 
governments empowered the Commission to transform its accumulated procedural practice and soft-law 

 
88 Treaty Establishing the European Economic Community, March 25, 1957, 298 U.N.T.S. 11 
89 Commission of the European Communities, First General Report on the Activities of the Communities (1968) at 86. 
90 Claus-Dieter Ehlermann, "State Aids Under European Community Competition Law," Fordham International Law 
Journal 18, no. 2 (1994).  Juan Jorge Piernas López, The Concept of State Aid Under EU Law: From Internal Market 
to Competition and Beyond (Oxford University Press 2015) 
91 Commission of the European Communities, Proposal for a Council Regulation (EC) on the Application of Articles 
92 and 93 of the Treaty Establishing the European Community to Certain Categories of Horizontal State Aid, COM 
(97) 396 final (1997), 1997 O.J. (C 262) 6. 
92 Council Regulation (EC) No. 994/98 of 7 May 1998 on the Application of Articles 92 and 93 of the Treaty 
Establishing the European Community to Certain Categories of Horizontal State Aid, 1998 O.J. (L 142) 1. 
93 Commission of the European Communities, Proposal for a Council Regulation (EC) Laying Down Detailed Rules 
for the Application of Article 93 of the EC Treaty, COM (98) 73 final (Feb. 18, 1998), 1998 O.J. (C 116) 13. 
94 Council Regulation (EC) No. 659/1999 of 22 March 1999 Laying Down Detailed Rules for the Application of 
Article 93 of the EC Treaty, 1999 O.J. (L 83) 1. 
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guidance into binding, generally applicable rules.  The Commission quickly used the new grant of authority 
to build a dense layer of “hard law” that codified its compatibility criteria.   
 
The first wave of Commission measures concentrated on horizontal objectives, an area where the 
Commission already possessed extensive experience and mature guidelines.  In 2001, the Commission 
adopted a De Minimis Regulation.95  The regulation set a quantitative threshold below which aid measures 
would be exempt from notification.  The Commission followed this with a block exemption regulation for 
SMEs and one for Employment Aid.96  The regulations fixed ceilings, defined eligible costs, and laid down 
standard conditions under which aid would be presumed compatible and exempt from prior approval.  
 
The Commission issued its first hard law instrument  under the Procedural Regulation for the first time in 
2004.  Commonly referred to as the Implementing Regulation, the regulation set out detailed rules for 
notification, annual reporting, and cooperation obligations.97  It specified the forms, data requirements, 
technical methods, and reporting/publication mechanics for notifications. 
 
In the years that followed, the Commission updated, revised, and expanded the suite of regulations.  
Between 2004 and 2008, the Commission expanded the SME regulation to include R&D aid for SMEs98.  
It also updated the De Minimis Regulation99, prolonged regulations for Training Aid100 and Employment 
Aid101, and adopted a new block exemption for National Regional Investment Aid102.  By 2008, the 
Commission had established a more rule-based system of state aid control, where past “governance-by-
guidance” was increasingly complemented—and in some areas displaced—by governance through 
secondary law. 
 

2. The General Block Exemption Regulation (GBER) 
 
In 2008, the Commission issued the General Block Exemption Regulation (GBER).103  The GBER brought 
under one regulatory roof aid covering SMEs, R&D&I, environmental protection, training, employment, 
risk capital, regional development, and certain sectoral measure.  Replacing previous regulations, it 
established a single rule framework governing conditions under which aid would be exempt from the Article 
108(3) prior notification obligation.   

 
95 Commission Regulation (EC) No. 69/2001 of 12 January 2001 on the Application of Articles 87 and 88 of the EC 
Treaty to De Minimis Aid, 2001 O.J. (L 10) 30. 
96 Commission Regulation (EC) No. 70/2001 of 12 January 2001 on the Application of Articles 87 and 88 of the EC 
Treaty to State Aid to Small and Medium-Sized Enterprises, 2001 O.J. (L 10) 33.Commission Regulation (EC) No. 
2204/2002 of 12 December 2002 on the Application of Articles 87 and 88 of the EC Treaty to State Aid for 
Employment, 2002 O.J. (L 337) 3. 
97 Commission Regulation (EC) No. 794/2004 of 21 April 2004 Implementing Council Regulation (EC) No. 659/1999 
Laying Down Detailed Rules for the Application of Article 93 of the EC Treaty, 2004 O.J. (L 140) 1. 
98 Commission Regulation (EC) No. 364/2004 of 25 February 2004 Amending Regulation (EC) No. 70/2001 as 
Regards the Extension of Its Scope to Include Aid for Research and Development, 2004 O.J. (L 63) 22. 
99 Commission Regulation (EC) No. 1998/2006 of 15 December 2006 on the Application of Articles 87 and 88 of the 
Treaty to De Minimis Aid, 2006 O.J. (L 379) 5. 
100 Commission Regulation (EC) No. 363/2004 of 25 February 2004 Amending Regulation (EC) No. 68/2001 on the 
Application of Articles 87 and 88 of the EC Treaty to Training Aid, 2004 O.J. (L 63) 20. 
101 Commission Regulation (EC) No. 1976/2006 of 20 December 2006 Amending Regulations (EC) No. 2204/2002, 
(EC) No. 70/2001 and (EC) No. 68/2001 as Regards the Extension of Their Periods of Application, 2006 O.J. (L 368) 
85. 
102 Commission Regulation (EC) No. 1628/2006 of 24 October 2006 on the Application of Articles 87 and 88 of the 
Treaty to National Regional Investment Aid, 2006 O.J. (L 302) 29. 
103 Commission Regulation (EC) No. 800/2008 of 6 August 2008 Declaring Certain Categories of Aid Compatible 
with the Common Market in Application of Articles 87 and 88 of the Treaty (General Block Exemption Regulation), 
2008 O.J. (L 214) 3. 
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Updates to the Procedural and Enabling Regulations resulted in further expansion in the scope of the 
Commission’s enforcement authority.  The Commission used the 2013 revisions to the Enabling Regulation 
to leverage a reduction of ex-ante control of aid into a substantial expansion of ex-post authority and 
investigative capacity.104  Member states granted the Commission authority to block-exempt new aid 
categories, expanding the coverage of such regulations from 40% to over 96% of all aid measures.  The 
Commission also introduced unprecedented transparency and evaluation requirements.  The 2014 revised 
GBER required  member states to publicly disclose all individual awards exceeding €500,000.105   
 
Simultaneously, updates to the Procedural Regulation dramatically enhanced the Commission's 
investigative arsenal (which it would later codify in a new Implementation Regulation).106   Member 
governments delegated the Commission new powers, including the authority to demand information 
directly from any undertaking or association of undertakings; the authority to conduct sector inquiries, and 
the right to intervene in national court proceedings where state aid issues arise.  
 
It bears noting that member governments did not blithely delegate this new authority to the Commission.  
Updates to the Procedural and Enabling Regulations also introduce new or enhanced monitoring and control 
mechanisms to address the increased opportunity for agent slack.  For instance, under the Enabling 
Regulation, the Commission was subject to mandatory consultation with the Advisory (comitology) 
Committee on State Aid before adopting or revising any block exemption regulation.  Although consultation 
was also required in the original Enabling Regulation, revision formalized veto points.  Also, the revised 
regulation establishes a fixed period for which all block exemption regulations are valid (typically 6-7 
years), compelling the Commission to return to Member States for renewal.107 
 
Member states also introduced or enhance monitoring and control in the revised Procedural Regulation.  
For example, Commission investigation were subject to codified deadlines: 2 months for a preliminary 
examination and an 18-month target for formal investigations.  Failure to meet them could result in deemed 
approvals or annulment actions.  The regulation also clarified grounds for Member State challenges.  For 
instance, all Commission information injunctions would be reviewable acts, as would be decisions to reject 
third-party complaints.   Also, as is the case under the Enabling Regulation, the Commission was obliged 
to consult the Advisory Committee on State Aid before adopting any implementing provisions 
 
Acting on the basis of its new/expanded authority, the Commission continued to shape the enforcement 
environment.  In the years after the 2015 Enabling Regulation108 and its 2018 amendment109, the 

 
104 Council Regulation (EU) No. 733/2013 of 22 July 2013 Amending Regulation (EC) No. 994/98 on the Application 
of Articles 92 and 93 of the Treaty Establishing the European Community to Certain Categories of Horizontal State 
Aid, 2013 O.J. (L 204) 11. 
105 Commission Regulation (EU) No. 651/2014 of 17 June 2014 Declaring Certain Categories of Aid Compatible with 
the Internal Market in Application of Articles 107 and 108 of the Treaty, 2014 O.J. (L 187) 1. 
106 Council Regulation (EU) No. 734/2013 of 22 July 2013 Amending Regulation (EC) No. 659/1999 Laying Down 
Detailed Rules for the Application of Article 93 of the EC Treaty, 2013 O.J. (L 204) 15. Commission Regulation (EU) 
No. 372/2014 of 9 April 2014 Amending Regulation (EC) No. 794/2004 as Regards the Calculation of Certain Time 
Limits, the Handling of Complaints and the Identification and Protection of Confidential Information, 2014 O.J. (L 
109) 14. 
107 Which the Commission did in 2018, when it sought to expand the number block exempt aid categories. 
108 Council Regulation (EU) 2015/1588 of 13 July 2015 on the Application of Articles 107 and 108 of the Treaty on 
the Functioning of the European Union to Certain Categories of Horizontal State Aid, 2015 O.J. (L 248) 1. 
109 Council Regulation (EU) 2018/1911 of 3 December 2018 Amending Regulation (EU) 2015/1588 on the Application 
of Articles 107 and 108 of the Treaty on the Functioning of the European Union to Certain Categories of Horizontal 
State Aid, 2018 O.J. (L 317) 3. 
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Commission rolled out a second generation of administrative hard law.110  It issued a series of amendments 
to the General Block Exemption Regulation, notably the 2017 ports/airports reform111, the 2020 
prolongation package112, the 2021 risk-finance/innovation update113, and the 2023 “Green Deal” 
amendment114.  It also overhauled the de minimis architecture, culminating in the new general De Minimis 
Regulation115 and an SGEI-specific De Minimis Regulation116 which it adopted in 2023. 
 
Under the 2015 Procedural Regulation, the Commission used its implementing powers to consolidate its 
role as day-to-day administrator of the state aid regime.  The changes concretized many of the SAM-era 
updates on such things as notification and reporting templates, time-limit calculations, complaint handling, 
and confidentiality rules.  The Commission also tightened the information national authorities must supply, 
standardized how notifications and annual reports are presented, and gave itself clearer levers to prioritize 
cases and protect legitimate expectations and business secrets. 
 
D. Political Strategy:  Prudential Restraint 
 
Prudential restraint is the fourth strategy the Commission employed to navigate the dilemma of discretion 
associate with its delegated enforcement authority.  We operationalize prudential restraint as the 
Commission’s calculated flexibility in the enforcement EU state aid rules.  It is the decision either not to 
apply existing law or to specify bespoke rule exemptions or exceptions applicable to a limited set of 
specified circumstances.  It is a pragmatic response to the “agent’s challenge” in circumstances where direct 
enforcement risked government push back or where it believed faithful application of the law would do 
more harm than good. In this section, we explore three crises context where intense pressures increased the 
likelihood that governments would privilege domestic interests over community obligations and how the 
Commission pursued enforcement in light of that. 
 
The European Union has experienced a series of economic crises in the last fifteen years.  Although each is 
distinct in nature and effect, in all member governments mobilized state support as a tool of crisis 
management.  The Commission approached each crisis with caution, adopting a policy bias toward 
prudential restraint. It did so not by abandoning enforcement, but by shifting emphasis in the application of 
“hard law” rules and procedures toward a crisis-tuned “soft law” guidance regime.  As with other soft law 

 
110 The 2018 amendment made it possible to incorporate climate, energy-transition climate, energy-transition and EU-
program-linked measures directly into the GBER and related regulations. 
111 Commission Regulation (EU) 2017/1084 of 14 June 2017 Amending Regulation (EU) No. 651/2014 as Regards 
Aid for Port and Airport Infrastructure, Notification Thresholds for Aid for Culture and Heritage Conservation and for 
Aid for Sport and Multifunctional Recreational Infrastructures, and Regional Operating Aid Schemes for Outermost 
Regions and Amending Regulation (EU) No. 702/2014 as Regards the Calculation of Eligible Costs, 2017 O.J. (L 
156) 1. 
112 Commission Regulation (EU) 2020/972 of 2 July 2020 Amending Regulation (EU) No. 651/2014 Declaring Certain 
Categories of Aid Compatible with the Internal Market in Application of Articles 107 and 108 of the Treaty, 2020 O.J. 
(L 215) 3. 
113 Commission Regulation (EU) 2021/1237 of 23 July 2021 Amending Regulation (EU) No. 651/2014 Declaring 
Certain Categories of Aid Compatible with the Internal Market in Application of Articles 107 and 108 of the Treaty, 
2021 O.J. (L 270) 39. 
114 Commission Regulation (EU) 2023/1315 of 23 June 2023 Amending Regulation (EU) No. 651/2014 Declaring 
Certain Categories of Aid Compatible with the Internal Market in Application of Articles 107 and 108 of the Treaty, 
2023 O.J. (L 167) 1. 
115 Commission Regulation (EU) 2023/2831 of 13 December 2023 on the Application of Articles 107 and 108 of the 
Treaty on the Functioning of the European Union to De Minimis Aid, 2023 O.J. (L, 2023/2831) 1. 
116 Commission Regulation (EU) 2023/2832 of 13 December 2023 on the Application of Articles 107 and 108 of the 
Treaty on the Functioning of the European Union to De Minimis Aid Granted to Undertakings Providing Services of 
General Economic Interest, 2023 O.J. (L, 2023/2832) 1. 
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enforcement instruments,  the Commission crisis soft law to indicate how it would assess compatibility, 
how it would accelerate/simplify case handling, and encouraged member states to design schemes that 
aligned.  Doing so provided clarity, predictability, and signaled to member states that state aid  rules still 
applied and compliance was in everyone’s interest.  
 

1. Financial Crisis (2008-2013) 
 
The collapse of American investment bank Lehman Brothers on September 15, 2008, triggered a events 
that brought the global financial system to the brink of collapse.  Credit markets seized, interbank lending 
stopped, and equities crashed.  Governments across the EU responded swiftly, extending guarantees and 
other liquidity measures to forestall a full-blown solvency crisis.  On October 12, a little more than three 
weeks after the Lehman collapse, Eurozone governments met in Paris to systematize their response, 
announcing an action plan that combined enhanced liquidity support, state guarantees of bank liabilities, 
and public recapitalizations.  The plan also included implicit instruction to the Commission to facilitate, not 
obstruct.  Member states essentially told the Commission: "We're intervening massively; your job is to 
make it legally workable."   
 
The following day, the Commission issued its first of what would become six crisis guidance documents.  
Inelegantly titled “Communication from the Commission - The application of State aid rules to measures 
taken in relation to financial institutions in the context of the current global financial crisis," but colloquially 
known as the 2008 Banking Communication, the communication mirrored the action plan, including 
explicitly endorsing guarantee schemes and recapitalization frameworks.117 Acknowledging that member 
states had already begun to establish national support schemes, the Commission used the Banking 
Communication to indicate how it would apply Article 107(3)(b) – the seldom used “serious disturbance” 
provision – to, in effect, legally endorse government crisis measures. Explicitly referencing the ECOFIN 
Conclusions in the Communication, the Commission set no upper limits on the amount of liquidity support 
that governments could provide.   At the same time, the Commission coupled this “blank cheque” with 
meaningful constraints.  The Commission held that aid must be limited to the minimum necessary, 
guarantees must be appropriately priced to avoid subsidizing risk-taking, and each measure must be 
reviewed every six months to ensure temporary support did not become permanent subsidy. 
 
The following month, the Commission extended crisis flexibility beyond the banking sector and into the 
real economy through its “Temporary framework for State aid measures to support access to finance in the 
current financial and economic crisis”.118  The intent was to “apply State aid rules in a way that achieves 
maximum flexibility for tackling the crisis while maintaining a level playing field and avoiding undue 
restrictions of competition.”119 Targeting the crisis-triggered credit squeeze on otherwise viable non-
financial firms, the Commission authorized temporary derogations from normal compatibility 
requirements, allowing member states to offer loans at subsidized interest rates and loan guarantees at 
reduced premia and.  The guidelines also provided a simplified notification and approval procedure for 
support measures up to €500,000 per undertaking (a significant increase from the existing €200,000 de 
minimis threshold).  
 

 
117 European Commission, "Communication from the Commission: The Application of State Aid Rules to Measures 
Taken in Relation to Financial Institutions in the Context of the Current Global Financial Crisis," C(2008) 6259 final, 
October 13, 2008. 
118 European Commission, "Communication from the Commission: Temporary Framework for State Aid Measures to 
Support Access to Finance in the Current Financial and Economic Crisis," C(2009) 83 final, January 17, 2009. 
119 Ibid at 1. 
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At nearly the same time, the Commission issued its Recapitalization Communication.120  In it, the 
Commission specified conditions under which recapitalization programs aligned with state aid law.  Almost 
immediately after issuing the communication, the first wave of recapitalization cases revealed the 
framework lacked sufficient specificity to prevent abuse.  Member states were using crisis authority to 
provide capital on overly generous terms or without meaningful conditions.  At the February 2009 ECOFIN 
meeting, several finance ministers expressed concern that recapitalizations were creating competitive 
distortions.  For instance, Germany was concerned that while it had imposed strict conditions on its own 
banks, other states (notably Ireland, Belgium) had been more generous.  In March 2009, the Commission 
revised its guidance, introducing detailed risk-adjusted pricing methodologies, required that governments 
institute behavioral safeguards to prevent firms profiting from assistance (limits on acquisitions, dividends, 
executive pay), and stipulated that fundamentally unsound banks must submit comprehensive restructuring 
plans within six months of receiving assistance. 
 
As acute market panic subsided, the Commission began to reassert a measure of control over enforcement.  
In March 2009, the Commission issued an Impaired Assets Communication, followed in August with a 
Restructuring Communication.121  Where the Banking and Recapitalization Communications took their cue 
from member state, the Impaired Assets and Restructuring Communications asserted Commission priorities 
on the application of state aid rules and procedures during the clean-up phase to come.  For instance, in the 
Impaired Assets commination, the Commission introduced the novel concept of "Real Economic Value" 
(REV) as a metric for valuing loans or securities whose fair market value had dropped significantly below 
their book value.  The aim was to distinguish temporary market dislocations from permanent impairments.  
Under the guidance, the Commission required member states to demonstrate that REV calculations were 
realistic and that any transfer price above current market value constituted state aid requiring strict 
conditions.   
 
An emergent Commission exist strategy notwithstanding, hasing out aid proved challenging.  As the 31 
December 2010 sunset for the Banking Communication and Temporary Framework approached, 
deteriorating economic conditions—particularly the Eurozone sovereign debt crisis and renewed banking 
sector stress in peripheral economies—forced the Commission to repeatedly extend framework.  The 
Commission prolonged the Banking Communication first to December 31, 2011, and then to December 31, 
2012.122  Similarly, the Commission extended the application of the Temporary Framework until December 
31, 2011.123  However, the Commission used the extension as occasion to modify or eliminate some aid 
measures and subjecting other to stricter conditions.  
 

 
120 European Commission, "Communication from the Commission: The Recapitalisation of Financial Institutions in 
the Current Financial Crisis: Limitation of Aid to the Minimum Necessary and Safeguards Against Undue Distortions 
of Competition," C(2008) 8259 final, December 5, 2008. 
121 European Commission, "Communication from the Commission on the Treatment of Impaired Assets in the 
Community Banking Sector," C(2009) 2097 final, February 25, 2009.  European Commission, "Communication from 
the Commission: The Return to Viability and the Assessment of Restructuring Measures in the Financial Sector in the 
Current Crisis under the State Aid Rules," C(2009) 6255 final, July 23, 2009. 
122 European Commission, "Communication from the Commission on the Application, from 1 January 2011, of State 
Aid Rules to Support Measures in Favour of Banks in the Context of the Financial Crisis," Official Journal of the 
European Union C 329 (December 7, 2010): 7. European Commission, "Communication from the Commission on the 
Application, from 1 January 2012, of State Aid Rules to Support Measures in Favour of Banks in the Context of the 
Financial Crisis," Official Journal of the European Union C 356 (December 6, 2011): 7. 
123 European Commission, "Communication from the Commission: Temporary Union Framework for State Aid 
Measures to Support Access to Finance in the Current Financial and Economic Crisis," Official Journal of the 
European Union C 6 (January 11, 2011): 5. 
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The Financial Crisis regime “ended without ending” in July 2013 with Commission publication of a new 
Banking Communication.124  The communication formally replaced the 2008-2009 crisis communications 
and would serve as the reference framework for aid to the financial sector until that aid was no longer 
necessary.  Interestingly, though, the Commission kept Article 107(3)(b) as the legal basis – noting that “the 
application of that derogation remains…as long as the crisis situation persists”.125   Although the 
Commission explained the decision on the persistent fragility in some member states (e.g., Italy, Cyprus, 
Greece), the continued reliance on the serious disturbance clause begged the question when is a crisis no 
longer a crisis. 
 
During the roughly five years (2008-2013) during which the main elements of the crisis framework applied, 
governments proposed, and the Commission authorized, measures under Article 107(3)(b) amounting to 
over €4 trillion.126 The Commission processed many government notifications with extraordinary speed 
(sometimes within 24-48 hours), particularly early in the crisis when the contagion risk was highest.  Even 
as the Commission showed prudential restraint, the Commission held fast to the view that all measures must 
comply with treaty commitments, even as it relaxed and reframed compatibility standards.   
 

2. COVID-19 Pandemic (2020-2023) 
 
The dust had barely settled on the financial crisis before the COVID-19 pandemic triggered another crisis.  
Whereas the financial crisis centered on the banking sector and the spillover effects, the COVID-19 crisis 
impacted nearly every element of the economy.  The Commission’s response was immediate.  On 19 March 
2020, only days after the first lockdown, the Commission published its “Communication from the 
Commission - Temporary framework for State aid measures to support the economy in the current COVID-
19 outbreak.”127   
 
The Temporary Framework, as it became known, again leveraged the interpretive flexibility of the Article 
107(3)(b) “serious disturbance” provision to implement a flexible approach to existing  rules and 
procedures. Substantively, the Temporary Framework addressed a wide range of interventions, including 
direct grants up to €800,000 per undertaking, state guarantees on loans, and subsidized public loans.  It also 
streamlined the notification process, allowing the Commission to approve scheme-based approvals in days.   
 
As the crisis unfolded, the Commission found it necessary to  adapt its guidance.  Government pressure 
mounted for even greater flexibility.  For example, within a year of the onset of the pandemic, the 
Commission more than doubled the aid ceiling from €800,000 to €1.8 million per undertaking.  In 
November 2021, it raised again to €2.3 million.  The Commission also expanded the types of aid eligible 
for derogation. This included tax payment deferrals, wage subsidies to prevent layoffs, the conversion of 
certain repayable forms into grants, and recapitalization support.  All told, between March 2020 and June 
2022, the Commission amended the Temporary Framework seven (7) times.128 

 
124 European Commission, "Communication from the Commission on the Application, from 1 August 2013, of State 
Aid Rules to Support Measures in Favour of Banks in the Context of the Financial Crisis," Official Journal of the 
European Union C 216 (July 30, 2013): 1 
125 Ibid at para 12. 
126  They included guarantees (~€3 trillion, approved but not all drawn), recapitalizations (~€500 billion),  asset relief 
measures (~€400 billion) and liquidity support (~€100 billion). 
127 European Commission, "Communication from the Commission: Temporary Framework for State Aid Measures to 
Support the Economy in the Current COVID-19 Outbreak," C(2020) 1863 final, March 19, 2020. 
128 European Commission, "Communication from the Commission: Temporary Framework for State Aid Measures to 
Support the Economy in the Current COVID-19 Outbreak," C(2020) 1863 final, March 19, 2020; European 
Commission, "Communication from the Commission: Amendment to the Temporary Framework for State Aid 
Measures to Support the Economy in the Current COVID-19 Outbreak," C(2020) 2215 final, April 3, 2020; European 
Commission, "Communication from the Commission: Second Amendment to the Temporary Framework for State Aid 
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While the Commission exercised prudential restraint in the face of member government demands, the 
Commission emphasized – as it had during the Financial Crisis – that the framework was both temporary 
and contained guardrails to prevent undue distortions.  For instance, the Commission held that firms that 
were in difficulty prior to the crisis were ineligible to receive aid under the COVID framework (although 
the Commission relaxed this guardrail in June 2020 when it allowed micro and small enterprises to receive 
aid even if they had been in difficulty).  And while the Temporary Framework made it easier for firms to 
receive recapitalization, recipients were subject to behavioral constraints and structural adjustment 
conditions similar to those imposed on beneficiaries during the financial crisis.   
 
As the crisis conditions began to recede in late 2021, the Commission signaled its intention to phase out the 
Temporary Framework.  In its sixth amendment communicated on November 18, 2021, the Commission 
set June 30, 2022, as the exit date for most measures.  However, even as the Commission drew a line under 
most support schemes, it allowed a longer phase-out runway for other measures – agreeing to allow Member 
States to convert loans and guarantees into direct grants until June 30, 2023, and to extend investment and 
solvency support measures until December 31, 2023. 
 
Viewed in hindsight, the scale of the Commission’s challenge posed by the Covid 19 crisis was staggering.  
According to the 2024 State Aid Scoreboard, between March 2020 and December 2023, the Commission 
approved nearly €3.05 trillion in measures and, of that, governments distributed about €1.04 trillion 
(34%).129  At the peak of the crisis in 2020, COVID-19 aid expenditure represented 1.36% of the EU GDP, 
a level it maintained in 2021 (1.24% of GDP) before reducing significantly to 0.45% in 2022 and 0.06% in 
2023.  While it is impossible to know how governments would have responded in the absence of the 
Temporary Framework, it is reasonable to presume both the scale of the aid and the distortions they would 
create would have been much larger. 
 

3. Ukraine/Energy Crisis (2022-2024) 
 
If the EU had little time to digest the financial crisis before Covid struck, they had no time after Covid 
before it was thrust into its next crisis.  In February 2022, just as the EU was preparing to exit from the 
Covid crisis framework, Russia invaded Ukraine.  The conflict exposed Europe's critical dependence on 
Russian energy and Ukraine’s role as a key energy transit corridor.  Member states experienced supply 
disruptions and price spikes that threatened to again derail the European economy.  On March 23rd, the 
Commission issued its Temporary Crisis Framework (TCF).130  Once again, the Commission leveraged the 
Article 107(3)(b) TFEU “serious disturbance” clause.   
 

 
Measures to Support the Economy in the Current COVID-19 Outbreak," C(2020) 3156 final, May 8, 2020; European 
Commission, "Communication from the Commission: Third Amendment to the Temporary Framework for State Aid 
Measures to Support the Economy in the Current COVID-19 Outbreak," C(2020) 4509 final, June 29, 2020; European 
Commission, "Communication from the Commission: Fourth Amendment to the Temporary Framework for State Aid 
Measures to Support the Economy in the Current COVID-19 Outbreak," C(2020) 7127 final, October 13, 2020; 
European Commission, "Communication from the Commission: Fifth Amendment to the Temporary Framework for 
State Aid Measures to Support the Economy in the Current COVID-19 Outbreak," C(2021) 564 final, January 28, 
2021; European Commission, "Communication from the Commission: Sixth Amendment to the Temporary 
Framework for State Aid Measures to Support the Economy in the Current COVID-19 Outbreak," C(2021) 8442 final, 
November 18, 2021. 
129 European Commission, Directorate-General for Competition, "State Aid Scoreboard 2024: Providing a 
Comprehensive Overview of State Aid Expenditure in the EU in 2023," April 8, 2025, Annex I. 
130 European Commission, "Communication from the Commission: Temporary Crisis Framework for State Aid 
Measures to Support the Economy Following the Aggression Against Ukraine by Russia," C(2022) 1890 final, March 
23, 2022. 
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Drawing from a now-familiar playbook, the Commission provided a menu of compatible measures with 
notification processes designed to ensure a rapid response.  For instance, governments could provide up to 
€400,000 per undertaking in most sectors.  The assistance could take the form of grants, tax/payment 
advantages, repayable advances, guarantees, loans, or equity investments.  The Commission also enabled 
governments to provide direct compensation to consumers for surging energy costs up to 30% of the eligible 
extra costs and capped at €2 million per beneficiary.  As with previous crisis frameworks, the Commission 
streamlined notification and approval processes – enabling it to take decisions within days of receiving a 
complete notification. 
 
The Commission amended the TCF twice – in July and October 2022 – each time expanding its scope.131  
The July revision introduced two new categories of support measures – aid to accelerate the rollout of 
renewables (solar, wind, geothermal) and aid to facilitate the decarbonization of industrial processes. In 
October, the Commission increased aid ceilings from €400,000 to €500,000 per undertaking (in most 
sectors) and provided guidance for liquidity support to energy utilities adversely impacted by input cost 
spikes.   
 
Like the winding down of the financial crisis aid regime, the Ukraine/Energy support regime “ended without 
ending.” As energy prices gradually stabilized and the acute crisis phase passed, the Commission began 
phasing out crisis-specific measures.  In November 2023, the Commission announced it would sunset most 
crisis-response provisions on December 31, 2023.  Still, to cover the winter heating period, the Commission 
extended provisions for energy price compensation to June 30, 2024, ensuring companies would "not be 
cut off suddenly from necessary support.”  On December 31, 2024, the last of the crisis-response elements 
authorized under the TCF.132 
 
By the end of the June 2024 phase-out, the Commission had approved approximately €796 billion in state 
aid, adopting 506 decisions and amendment decisions, and approving 374 national measures from all 27 
Member States.133  As the outset of the Covid crisis, State aid was channeled mainly through repayable 
instruments.  By 2023, liquidity support almost disappeared, replaced by direct grants.  The latter became 
the most common instrument in 2023, accounting for 74% of aid expenditure in 2023, up sharply from 17% 
in 2022.  Noteworthy also was the addition aid targeting renewable energy, decarbonization, and key net-
zero investments.  In early 2025, Commission-approved aid was around €79 billion, of which about €52.6 
billion was approved for projects related to accelerating renewable energy/storage. 
 
V. CONCLUSION 

State aid touches on a fundamental function of government.  And, yet, unconstrained government 
intervention are incompatible with economic integration.  Negotiating governments understood they 
required a collectively-acceptable rule framework to regulate intervention.  Those negotiations resulted in 
Article 92-94 EEC (now Articles 107-109).  In those three articles, governments created a framework 
regulatory regime for state aid.  In the main, they agreed to refrain from market distorting interventions.  

 
131 European Commission, "Communication from the Commission: Amendment to the Temporary Crisis Framework 
for State Aid Measures to Support the Economy Following the Aggression Against Ukraine by Russia," C(2022) 4622 
final, July 20, 2022; European Commission, "Communication from the Commission: Amendment to the Temporary 
Crisis Framework for State Aid Measures to Support the Economy Following the Aggression Against Ukraine by 
Russia," C(2022) 7945 final, October 28, 2022. 
132 The Commission did not end the TCF so much as it transform it into a framework to support an emergent industrial 
policy agenda.  The July and October 2022 amendments started the transition, authorizing categories of aid, such as 
rollout of renewables and industrial decarbonization, that seem ill-fit to the immediacy of the crisis.  The transition 
continued when the TCF gave way to the Temporary Crisis and Transition Framework (TCTF).   
133 European Commission, Directorate-General for Competition, "Competition State Aid Brief No. 1/2025," February 
2025. 
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However, they tempered the general prohibition with a collection of circumstances under which aid 
may/must enjoy derogation.  The also agreed on administrative and enforcement processes needed for 
effective implementation. 
 
At the heart of the regulatory framework sat the European Commission.  Member governments tasked it to 
monitor, assess, and, when necessary, prohibit aid measures.  The Commission enjoyed a significant 
measure of discretion in this role.  This followed principally from the open-textured language used through 
the rule framework – in how aid was defined, in how exemptions were framed, and in the details of 
administration.  The discretion proved both a resource and a liability. 
 
The Commission had to contend with the “agent’s challenge” at the heart of its enforcement mandate.  On 
the one hand, member governments tasked the Commission to function as an independent arbiter of the 
meaning of Article 107.  They expected to the Commission to limit the aid granting behavior of others.  At 
the same time, the Commission had to be mindful of the limits to that authority.  Rule enforcement was 
only as good a state’s willingness to comply.  And that is never assured, particularly if government are under 
domestic political pressures.  Understanding this, the Commission adopted a portfolio approach to 
enforcement – one that complemented direct enforcement and formal legislation with soft-law guidance 
and prudential restraint. 
 
Nearly seventy years on, the Commission’s enforcement record is decidedly mixed.134  Commission 
enforcement is more robust and assured today than in the early decades of the Community.  Government 
aid has declined both in absolute terms and as a percentage of EU GDP.  Furthermore, Commission 
enforcement efforts incentivized governments to shift away from sectoral (“bad aid”) supports toward 
horizontal (“good aid”) objectives.  But achieving this has not been without its challenges.  The open-
textured language of treaty articles invited – and continues to invite – contestation.  This is evident in the 
Commission’s effort to introduce novel concepts and assessment (e.g., MEOT, ALP) and in its effort to 
extend the application of state aid rules to fiscal aid.  Disagreements existed – and continue to exist – 
between member governments and the Commission, between the Commission and the Court, as well as 
between and among governments and economic actors, over how provisions should be interpreted, 
operationalized, and applied.  Overall, though, if one were to draw a summary conclusion it would be the 
direction of travel is toward more effective enforcement. 
 
NOTE: Research was conducted with the assistance of generative AI.  AI was queried to confirm facts, to 
collect and format references, and to assist with copyediting.  The argument is the solely that of the author.  
All errors and omissions are the responsibility of the author. 
 
 
APPENDIX: 1957 Treaty of Rome (Article 92-94)  
 
ARTICLE 92 
 
Article 92(1):  Save as otherwise provided in this Treaty, any aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort competition by favouring 

 
134 See, for instance, Duncan Robinson and Vanessa Houlder, “EU’s Patchy Record on State Aid Enforcement,” 
Financial Times, September 1, 2016; Nicholas Vinocur, “Brussels’ Uneven Crusade on State Aid,” Politico Europe, 
March 12, 2018; Begoña Polo-Serrano, “State Aid Enforcement: Still a Weak Link?,” Common Market Law Review 
55, no. 4 (2018): 1123–1150; Michael Honoré, “Recovery of Unlawful State Aid: Persistent Problems and Limited 
Progress,” European State Aid Law Quarterly 19, no. 2 (2020): 141–160; Phedon Nicolaides, “State Aid 
Modernisation: A Mixed Record,” European State Aid Law Quarterly 19, no. 4 (2020): 427–439. 
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certain undertakings or the production of certain goods shall, insofar as it affects trade between Member 
States, be incompatible with the common market. 
 
Article 92(2): The following shall be compatible with the common market: 
(a) aid having a social character, granted to individual consumers, provided that such aid is granted without 
discrimination related to the origin of the products concerned; 
(b) aid to make good the damage caused by natural disasters or exceptional occurrences; 
(c) aid granted to the economy of certain areas of the Federal Republic of Germany affected by the division 
of Germany, insofar as such aid is required in order to compensate for the economic disadvantages caused 
by that division. 
 
Article 92(3): The following may be considered to be compatible with the common market: 
(a) aid to promote the economic development of areas where the standard of living is abnormally low or 
where there is serious underemployment; 
(b) aid to promote the execution of an important project of common European interest or to remedy a serious 
disturbance in the economy of a Member State; 
(c) aid to facilitate the development of certain economic activities or of certain economic areas, where such 
aid does not adversely affect trading conditions to an extent contrary to the common interest. However, the 
aids granted to shipbuilding as of 1 January 1957 shall, in so far as they serve only to compensate for the 
absence of customs protection, be progressively reduced under the same conditions as apply to the 
elimination of customs duties, subject to the provisions of this Treaty concerning common commercial 
policy towards third countries; 
(d) aid to promote culture and heritage conservation where such aid does not affect trading conditions and 
competition in the Community to an extent that is contrary to the common interest; 
(e) such other categories of aid as may be specified by decision of the Council acting by a qualified majority 
on a proposal from the Commission 
 
ARTICLE 93 
 
Article 93(1) The Commission shall, together with Member States, constantly examine all systems of aids 
existing in those States. It shall propose to the latter any appropriate measures required by the progressive 
development or the functioning of the Common Market. 
 
Article 93(2) If, after having given to the parties concerned to submit their comments, the Commission 
finds that any aid granted by a State or by means of State resources is not compatible with the Common 
Market within the meaning of Article 92, or that such aid is applied in an improper manner, it shall decide 
that the State concerned shall abolish or modify such aid within the time-limit prescribed by the 
Commission. 
 
If the State concerned does not comply with this decision within the prescribed time-limit, the Commission 
or any other interested State may, notwithstanding the provisions of Articles 169 and 170, refer the matter 
to the Court of Justice directly. 
 
At the request of any Member State, the Council, acting by means of a unanimous vote, may, if such a 
decision is justified by exceptional circumstances, decide that any aid instituted or to be instituted by that 
State shall be deemed to be compatible with the Common Market, notwithstanding the provisions of Article 
92 or the regulations provided for in Article 94. If the Commission has, in respect of the aid concerned, 
already initiated the procedure provided for in the first sub-paragraph of this paragraph, the request made 
to the Council by the State concerned shall cause such procedure to be suspended until the Council has 
made its attitude known. 
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If, however, the Council has not made its attitude known within a period of three months from such request, 
the Commission shall act. 
 
Article 93(3). The Commission shall be informed, in due time to enable it to submit its comments, of any 
plans to institute or to modify aids. If it considers that any such plan is not compatible with the Common 
Market within the meaning of Article 92, it shall without delay initiate the procedure provided for in the 
preceding paragraph. The Member State concerned may not put its proposed measures into effect until such 
procedure shall have resulted in a final decision. 
 
ARTICLE 94 
 
The Council, acting by means of a qualified majority vote on a proposal of the Commission, may make any 
appropriate regulations with a view to the application of Articles 92 and 93 and may, in particular, fix the 
conditions of the application of Article 93, paragraph 3, and the categories of aids which are exempted from 
this procedure. 
 
 


