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Abstract

Regulatory enforcement is inherently challenging, particularly in multilevel governance systems such
as the European Union (EU). While legal and economic research has examined how the content of
rules shapes compliance, less attention has been paid to the set of enforcement instruments embedded
in regulatory regimes. This paper develops a holistic framework for analysing these instruments —
defined as institutional design features that empower regulators to enforce rules. Building on
scholarship across law, economics, and political science, we identify six core instruments that
underpin enforcement capacity: Coordination, Accountability and transparency, Powers, Resources,
Independence, and Input channels (CAPRII). We argue that assessing these instruments in
combination is crucial, as their interactions generate important synergies and trade-offs. For example,
centralising enforcement may strengthen coordination but weaken independence, while expanding
powers may enhance short-term compliance at the expense of transparency. By providing a
comprehensive lens on enforcement capacity, the framework offers practical guidance for
policymakers designing regulatory regimes and for scholars and practitioners assessing them. The
paper demonstrates the framework’s utility through an application to the EU’s multilevel digital
regulatory system, comparing the enforcement designs of the Digital Markets Act and the Digital
Services Act.
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I Introduction®

Regulatory enforcement is challenging. After rules have been written, many factors can influence whether and
how they are enforced,* especially in a multilevel context such as the European Union (EU). For instance,
enforcement may be subject to considerable political pressure, both from within® and outside the EU.® The way
rules are written can cause inconsistencies, in particular when multiple regulators are involved. Enforcers can
assume different styles” and may be influenced by dynamic features such as their reputation or legitimacy.®

To investigate how compliance can be achieved in such a complex environment, legal and economics research
has extensively focused on the content of the rules, looking at whether provisions are unambiguous, balanced,
and proportionate. On the other hand, political scientists have investigated how specific variables — such as
political pressure, reputation, culture — influence enforcement. In this paper, we explore the instruments
regulators are equipped with to enforce the law. With “instruments”, we mean features designed by the law to
empower agents — the regulator(s) — to enforce the rules established by a principal (the legislator). Whilst
previous literature has analysed specific enforcement instruments, we build a holistic framework that takes
into account multiple instruments at the same time, since we want to take into account the synergies or trade-
offs emerging between them. Building on the extant literature on regulatory enforcement in law, economics
and political science, we identify and discuss six main instruments through which regulators can achieve
compliance: (i) coordination, (ii) accountability and transparency, (iii) powers, (iv) resources, (V)
independence, and (vi) input channels (CAPRII).

Assessing these instruments together, rather than in isolation, is important because of the interactions and
trade-offs between them. For instance, centralising enforcement in a smaller number of agencies could improve
coordination, but it may make enforcement easier to capture or politicise (lower independence). Increasing
powers (i.e., the power to block operations with short notice) can increase compliance in the short term but
reduce the transparency of decisions. Hence, our paper proposes a framework to evaluate both the status of the
instrument and how the combination of instruments available to regulators impacts regulatees’ compliance.
On the other hand, our framework does not evaluate the content of the rules, the role of reputation or legitimacy
and external factors such as the behaviour of politicians or technological constraints.

Our study seeks to contribute to the regulation literature by introducing a comprehensive framework to evaluate
the enforcement capacity of regulatory regimes. In doing so, it provides guidance both to policymakers
designing regulatory regimes and to whoever aims to evaluate the design of a regulatory regime (e.g., scholars,
account holders, regulators themselves).

The paper proceeds as follows. In Section II, we build on extant regulatory scholarship to explain the need for
a framework and select its scope and components. Section III explains in detail the instruments composing the
framework by leveraging literature demonstrating how such instruments significantly impact enforcement.
Section IV applies the framework to the EU context, highlighting how instruments interact with its multilevel
structure and looking at the digital regulation regime as an example.

3 We are grateful to Jan Blockx and Miroslava Scholten for their feedback on an earlier version of this paper.

4 Matias Dewey, Cornelia Woll, and Lucas Ronconi, ‘The political economy of law enforcement’ (2021) MaxPo
Discussion Paper No. 21/1.

5> Mario Draghi, ‘The future of European competitiveness. The Draghi report on EU competitiveness’ (2024) Available
from https://commission.europa.eu/topics/eu-competitiveness/ draghi-report_en.

6 Pieter Haeck, ‘US presses Brussels for answers over EU social media law’ (2025). Politico, 31 January; Francesca
Micheletti, “Trump’s antitrust agency chief blasts EU digital rules as ‘taxes on American firms’’ (2025). Politico, 2
April; Laurens Cerulus, Hanne Cokelaere, Marianne Gros and Bartosz Brzezinski, ‘Ranked: The 10 most intensely
lobbied EU laws’ (2025). Politico, 22 April.

7 Lesley K. McAllister, ‘Dimensions of enforcement style: Factoring in regulatory autonomy and capacity’ (2010) 32 L
& Pol 61-78.

8 Daniel. Carpenter, ‘Reputation and power: Organizational image and pharmaceutical regulation at the

FDA.’ Reputation and power (Princeton University Press 2014).
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II. What do we want to achieve in enforcement?

Insofar as the rules put in place are seen as largely desirable,’ the aim of enforcement is to inspire compliance
with these rules, via behavioural change in the regulated sector in order to achieve the policy objectives of the
principal.! Compliance is affected by several interrelated factors. As portrayed parsimoniously in Figure 1,
we identify four elements that influence compliance: rules, legitimacy and reputation, external factors and
instruments. While we focus on the direct relationship between such elements and compliance, these elements
also interact with each other.

First, the rules and wider legal process in place are crucial. Indeed, citizens’ compliance with the law has been
found to be driven more by their views of the law and legal processes than by fear of punishment (albeit the
debate is still open'"), with the perception that the rules and processes are fair, respectful, and impartial being
of key importance.'? Though companies are not citizens, they do consist of (structures and) people, and they
have (internal and external) reputations of their own to consider; hence, we should expect the rules and the
legal process to influence their compliance, too. Moreover, the rules may be complex — with potential ‘clashes’
within and across legislation — and may be linguistically ambiguous, especially in a multilevel context.'

= Rules

=» Instruments

Compliance

Legitimacy and
reputation

—» External factors

Figure 1: The enforcement environment. Source: Authors.

Secondly, the legitimacy and reputation of regulators play a role in achieving compliance. Particularly, these
features drive the way regulators elaborate their “strategy”. For instance, by putting high levels of monitoring
in place and imposing tough sanctions on non-compliant companies, regulators can make compliance pay.
However, in the medium to long term, such a strategy can nurture a culture of resistance.'* More generally,

® We may generally assume that even when rules can still be improved, compliance is — from a public interest
perspective — preferred over non-compliance. This need not be the case though: There may be conditions under which
non-compliance — and ‘disobedience’ — is preferable from an ethical, constitutional, or economic perspective. Compare
B Guy Peters, The Politics of Bureaucracy: An Introduction to Comparative Public Administration (7th edn, Routledge
2019) 260. This is, however, beyond the scope of our study, where we take the rules as a starting point.

10 Scholten, M., & Stihler, L. (2023). Introduction to research handbook on the enforcement of EU law. In Research
Handbook on the Enforcement of EU Law (pp. 2-18). Edward Elgar Publishing.

"' Van Rooij, B., & Sokol, D. D. (Eds.). (2021). The Cambridge handbook of compliance. Cambridge University Press.
12 Tom R Tyler, Why People Obey the Law (Princeton University Press 2006).

13 Miroslava Scholten, ‘Let us wait and see first how the law does not work? Better regulation can do it better!” (2024)
Jean Monnet Network on EU Law Enforcement Working Paper. https:/jmn-eulen.nl/wp-
content/uploads/sites/575/2024/10/Scholten-EULEN-Conference-2024.pdf .

14 Tan Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford University
Press 1992) 20.
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enforcement via deterrence and punishment — without attention to communicating the purpose and morality of
the regulatory regime — is hardly efficient, even if effective. Regulators should be concerned with both; yet,
this also means that compliance is best achieved via a multi-pronged strategy, including elements of deterrence,
but also of suasion, and involving considerations of legitimacy, both of the regulators and the regulatory
regime." For instance, for Ayers and Braithwaite, enforcement needs to be responsive to the behaviour of
regulatees. Regulators need to rely on suasion and ‘speaking softly’ where they can — not least because the
moral message is better communicated that way'® — but they should also have a wide range of sanctions
available — and carry a ‘benign big gun’ — to use when compliance does not materialise under suasion.'’

Thirdly, a range of external factors can influence compliance. For example, Parker’s work has shown that
without broad political support for the regulatory system, compliance is less likely to be achieved because of
the conflicting (moral) message that is sent to regulatees.'® Another factor is the technical complexity and
feasibility of compliance, that can be determined by the state of technological advance.

Last but not least, the instruments available to regulators in the enforcement process play an important role.
Our focus is on these instruments, which are — so we argue — not only key ingredients to compliance, but also
constitute the factors that can most easily be shaped and designed by legislators and regulators. In the next
section, we build on the existing literature on enforcement and compliance to introduce an evaluative
framework composed of six key instruments for the enforcement of EU multilevel regulation: coordination,
accountability and transparency, powers, resources, independence, and input channels. Though combining
these instruments may sometimes create tension, and we would not suggest that the instruments need to be
fully maximised, we suggest that each instrument needs to be sufficiently present to facilitate medium to long-
term compliance in the regulated sector.

1. Evaluating enforcement instruments

To identify the instruments most relevant to compliance in regulatory enforcement, we first conducted a
comprehensive literature review of the political science, legal, and policy literatures, cataloguing all
institutional features highlighted as significantly impacting the enforcement processes. In a second step, to
balancing parsimony with completeness, we selected six instruments that collectively capture all features
consistently identified as important in the existing scholarship.

Coordination

Policy coordination has long been recognised as both a crucial process and outcome in multilevel governance, '
but coordination between regulators is also seen as essential for enforcement success within countries,
especially when power is dispersed between different independent regulators.?’ As a process, coordination may
be defined as “the adjustment of actions and decisions among interdependent actors to achieve specified
goals”.?! As an instrument to achieve regulatory compliance, we think of coordination as the ability to adjust

15 Neil Gunningham, ‘Enforcement and compliance strategies’ in Robert Baldwin, Martin Cave and Martin Lodge (eds),
The Oxford Handbook of Regulation (Oxford University Press 2010).

16 See Christine Parker, ‘The compliance trap: The moral message in responsive regulatory enforcement’ (2006) 40 L &
Soc Rev 591-627.

17 Tan Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford University
Press 1992) 19-53; Van der Heijden, J. (2020). Responsive regulation in practice: A review of the international
academic literature. State of the Art in Regulatory Governance Research Paper—2020.06.

18 Christine Parker, ‘The compliance trap: The moral message in responsive regulatory enforcement’ (2006) 40 L & Soc
Rev 591-627.

19 Mads Dagnis Jensen, ‘Negotiating the morass: Measuring and explaining variation in co-ordination mechanisms in
the European Union’ (2014) 21 J Eur Public Policy 1273—-1292; Hussein Kassim, Anand Menon, B Guy Peters and
Vincent Wright (eds), The National Co-ordination of EU Policy: The European Level (Oxford University Press 2001)
20 Christel Koop and Martin Lodge, ‘Exploring the co-ordination of economic regulation’ (2014) 21 J Eur Public Policy
1311-1329.

2 Tbid 1313.
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enforcement actions and decisions among interdependent actors — both within and across governance levels —
to achieve regulatory compliance in a consistent way. We can identify three institutional determinants of
coordination.

The first is the formal allocation of enforcement responsibilities across levels of governance and countries.
This determines which regulators shall ensure that their enforcement is consistent with the others, and on what
issues. Also, the allocation of responsibilities determines where concurrency may emerge, with the connected
problems over allocation, transfer, joint handling and negligence of cases.

The second institutional determinant of coordination is the existence of boards or forums where regulators can
confront and establish common practices and interpretations of the rules. In fact, even if there is clarity about
the assignment of responsibilities, consistency in enforcement may be threatened by differences in the
interpretation of the rules. Empirically, there is a high variety in the structure, form and powers of these bodies:
some have the power to emit binding decisions to which all components have to abide, while others are just
consultative bodies.

Finally, a third determinant is how much regulators share the same interpretative categories and practices.
Beyond the existence of formal mechanisms of information sharing, the “cultural” dimension® and the
epistemic communities to which regulators belong? underpin the set of beliefs and assumptions that regulators
apply even without constant communication. Institutional design must take into account these “tacit” features
in assessing how similarly different regulators can interpret the same rules.

Accountability and Transparency

Transparency and accountability are closely related concepts. Whilst accountability is often defined as “a
relationship between an actor and a forum, in which the actor has an obligation to explain and to justify his or
her conduct, the forum can pose questions and pass judgement, and the actor may face consequences”,**
transparency similarly refers to the provision of information related to conduct; yet, its audience is by definition
the broadest one possible — that is, the general public — and account holding may follow but is not part of the
concept. Accountability may be directed at the wider public, but audiences may also be specific and — in the

regulatory state — diverse and numerous.”

Whilst transparency and accountability are key democratic values, and constitute an important complement to
regulatory independence, they do not straightforwardly contribute to short-term compliance. First, being
transparent and rendering account are costly and burdensome for regulators and — if not designed well — may
solely result in red tape and a waste of resources that could have been spent otherwise. This is especially the
case for obligations that are rather generic in nature — for instance, standardised and routine requirements to
publish reports® — and for information overloads resulting from transparency. Second, both transparency and
accountability may make it easier for regulated parties to challenge enforcement decisions via legal action,
even if the decisions were appropriate given the conduct of the regulatees.

22 James Kwak, ‘Cultural capture and the financial crisis’, in Daniel Carpenter and David A Moss (eds), Preventing
Regulatory Capture: Special Interest Influence and How to Limit It (Cambridge University Press 2014) 79-81.

23 Frans van Waarden and Mihaela Drahos, ‘Courts and (epistemic) communities in the convergence of competition
policies’ (2002) 9 J Eur Public Policy 913-934.

24 Mark Bovens, ‘Analysing and assessing accountability: A conceptual framework’ (2007) 13 Eur L J 450. Though this
definition puts emphasis on obligations, agencies may also choose to render account voluntarily; see Christel Koop,
‘Theorizing and explaining voluntary accountability’ (2014) 92 Public Admin 565-581.

25 Colin Scott, Accountability in the regulatory state (2000) 27 J L & Soc 38-60.

26 Mark Bovens and Thomas Schillemans, ‘Meaningful accountability’ in Mark Bovens, Robert E Goodin and Thomas
Schillemans (eds), The Oxford Handbook of Public Accountability (Oxford University Press 2014); cf. Peter ] May,
‘Regulatory regimes and accountability’ (2007) 1 Reg & Gov 8-26; Marc Quintyn and Michael W Taylor, ‘Robust
regulators and their political masters: Independence and accountability in theory’ in Donato Masciandaro & Marc
Quintyn (eds) Designing Financial Supervision Institutions: Independence, Accountability and Governance (Edward
Elgar 2007).
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Yet, when considering the medium and longer term, transparency and accountability are primarily associated
with greater compliance. First, they both help prevent and detect arbitrary exercise and abuse of public
authority; for instance, unequal or unfair treatment of parties in the enforcement process.?’ This is important
for the integrity and legitimacy of both enforcers and the enforcement process, which in turn contributes to
compliance. Second, following work in social psychology, the anticipation of transparency and account giving
can lead enforcers to be more careful and accurate in their work, and less prone to errors.?® Thus, it can
contribute to professionalism and consistency in enforcement. Third, accountability and, in particular,
transparency provide information to the regulated sector about the rules and how to comply with them; thus,
they generate certainty and “preventative and legitimacy effects”.?” This is particularly relevant when
regulation is complex and a challenge for companies to comply with.** Indeed, regulatory disclosure is often
used as an enforcement instrument.*' The communicative process can — by elaborating on underlying notions
of morality of business behaviour — also contribute to building moral commitment to compliance among the
regulated community.*? In sum, transparency and accountability can keep enforcement bodies on their toes,
and can provide regulatees with motivation and guidance for their conduct, all of which can enhance
compliance, especially in the medium to longer term.

Powers

Enforcement powers are the formal powers held by regulators to monitor and investigate the behaviour of
regulatees, in order to inspire compliance and address non-compliance. For a regulator, projecting a credible
threat of discovery and enforcement to the regulatees™ is strictly related to the tools that such a regulator can
utilise.**

We can identify three fundamental design choices regarding powers. First, what types of powers are provided
to regulators? Having a sufficient range of such powers has been seen as essential for the promotion of
compliance, not only because ‘big sticks’ enable regulators to sanction non-compliance, but also because a
hierarchy of sanctions allows them to ‘speak softly’ and enforce ‘responsively’, e.g. in a ‘tit-for-tat” manner.
To be able to monitor and investigate, regulators may be able to demand information during investigations,
conduct interviews, and enter premises to gather and seize evidence; furthermore, regulatees may have to
(regularly) provide information about their activities to the regulator.

Second, when and how such powers can be exercised? The law sets procedures determining the “zone of
discretion™® of the regulator when using its powers. For instance, powers may be used under certain criteria

27 Christel Koop and Chris Hanretty, ‘Political independence, accountability, and the quality of regulatory decision-
making’ (2017) 51 Com Pol Stud 44-46; Mark Bovens, ‘Analysing and assessing accountability: A conceptual
framework’ (2007) 13 Eur L J 463.

28 See Shefali V Patil, Ferdinand Vieider and Philip E Tetlock, ‘Process versus outcome accountability’ in Mark
Bovens, Robert E Goodin and Thomas Schillemans (eds), The Oxford Handbook of Public Accountability (Oxford
University Press 2014).

2 Annetje Ottow, Market and Competition Authorities: Good Agency Principles (Oxford University Press 2015) 11.
30 R Kent Weaver, ‘Compliance regimes and barriers to behavioral change (2014) 27 Gov 243-265.

31 See, for instance, Judith van Erp, ‘Regulatory disclosure of offending companies in the Dutch financial market:
Consumer protection or enforcement publicity?’ (2010) 32 L & Pol 407-433.

32 Christine Parker, ‘The compliance trap: The moral message in responsive regulatory enforcement’ (2006) 40 L & Soc
Rev 591-627.

33 Douglass C North, D. C. and Weingast, B. R. (1989). Constitutions and commitment: The evolution of institutions
governing public choice in seventeenth-century England. (1989) 49 J Econ History 803-832.

34 Bach, D. and Newman, A. L. (2007). The European regulatory state and global public policy: Micro- institutions,
macro-influence. 14 J Eur Public Policy 827-846.

35 Ayres, L. and Braithwaite, J. (1992). Responsive Regulation: Transcending the Deregulation Debate. Oxford, UK:
Oxford University Press.

36 Mark Thatcher and Alec Stone Sweet (2002). Theory and practice of delegation to non-majoritarian institutions. 25
WEP 4-7.
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or only in certain situations, i.e. when enforcement is triggered by damaged parties or third parties (i.e., private
enforcement).’’

Third, to which regulators are such powers assigned? Regulations might provide similar powers but distribute
them differently among regulators. Powers can be concentrated in a few powerful authorities or decentralised
in a network of multiple regulators. Also, they can be assigned to regulators with different features: for
instance, national, supranational, or regional; sector-specific or with multiple competences, public or private.

Resources

Possessing a sufficient level of financial, human and technical resources has been regarded as essential for the
enforcement of rules. About this dimension, the question of institutional design is mainly related to what
resources are provided, and what their source is.

As regards the first question, beyond their "quantity" (i.e., staff size, funding), resources present many features
that play an important role: i.e., the expertise of regulators,’® their epistemic community,* and their internal
organisation.*’ These features impact enforcement in various ways, for instance, the regulatory style*' and their
culture.* Moreover, we should consider resources in a relational, way, i.e., the discrepancy between the
resources available to regulators and regulatees. This difference (or lack thereof) can impact the success of
regulators in courts, especially if an increasing number of issues is ultimately settled through litigation.** While
increased litigation gives an advantage to well-resourced businesses, it also allows citizens and organisations
to step up to trigger the enforcement of legal provisions.* Hence, we should also consider the resources outside
regulators that can be leveraged for enforcement. Finally, resource disparity influences the economic incentives
of regulators, which could be ‘captured’ or create ambiguous regulation with the expectation of being hired by
the private sector.*’

As regards the source of such resources, they are often decided on a cyclical basis by government and
parliament, thus raising questions of political independence.*® In some cases, however, some sources are
independent from the legislator's discretion. For instance, the law may establish that (part of) the fines are
directly funding the enforcers’ activities, or that regulatees are required to pay a fee to be regulated (e.g., in a
sector like finance). These latter sources facilitate the stabilisation of regulators’ available resources over time.

Independence

37 Gunningham, N., Grabosky, P., & Sinclair, D., Smart Regulation: Designing Environmental Policy (Oxford
University Press 1998).

38 Chalmers, A. W., Klingler-Vidra, R., Puglisi, A., and Remke, L. (2022). In and out of revolving doors in European
Union financial regulatory authorities. Regulation & Governance, 16(4):1233—1249.

3 van Waarden and Drahos (n 7).

40 Ruthanne Huising, ‘Producing compliance: The work of interpreting, adapting, and narrating’, in

J.-C. Le Coze, and B. Journé (eds), Compliance and Initiative in the Production of Safety: A Systems

Perspective on Managing Tensions and Building Complementarity (Springer Nature 2024); Or Brook and Kathi J
Cseres, ‘Priority setting as the blind spot of administrative law enforcement: A theoretical, conceptual, and empirical
study of competition authorities in Europe’ (2024) MLR, Forthcoming.

4! Ivo Sivan-Sevilla, “Varieties of enforcement strategies post-GDPR: A fuzzy-set qualitative comparative analysis
(fsQCA) across data protection authorities’ (2024) 31 J Eur Public Policy 552-585.

42 James Kwak, ‘Cultural capture and the financial crisis’ in Daniel Carpenter and David A Moss (eds), Preventing
Regulatory Capture: Special Interest Influence and How to Limit It (Cambridge University Press 2014).

4 R Dan Kelemen, Eurolegalism: The Transformation of Law and Regulation in the European Union (Harvard
University Press 2011).

4 W Jang, and Abraham L Newman, ‘Enforcing European privacy regulations from below: Transnational fire alarms
and the General Data Protection Regulation’ (2022) 60 J Common Market Stud 283-300.

45 Wentong Zheng, W. The revolving door. (2014) 90 Notre Dame L Rev 1265-1308.

46 Mark Thatcher, ‘The third force? Independent regulatory agencies and elected politicians in Europe’ (2005) 18 Gov
347-373; Fabrizio Gilardi, ‘Policy credibility and delegation to independent regulatory agencies: A comparative
empirical analysis’ (2002) 9 J Eur Public Policy 873-893.
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Independence is seen as an important instrument for enforcement success, whether in relation to politicians or
regulatees. First, regulatory independence from politics — in the sense that regulators’ day-to-day decisions are
taken without the interference of politicians or regulatees and/or consideration of politicians’ preferences®’” —
has become a cornerstone of economic regulation over the past decades.*® On the one hand, political
independence is said to enhance the development and use of technical expertise. Whilst regulators operating
under the auspices of elected politicians may also develop expertise, the procedures that they need to follow —
including coordination with their political leadership and politically favoured special interests — may constrain
the gathering and use of information.* Moreover, experts in the field may be less tempted to take up regulatory
roles when they know that politics may trump professional judgment in the policy process.*® On the other hand,
political independence helps regulators avoid time inconsistency problems, thus providing incentives to behave
responsibly rather than responsively.’! Whilst elected politicians face incentives to make regulatory changes
in the run-up to elections — for instance, by altering regulated prices — and may break regulatory commitments
made by previous governments, independent regulators are exempted from electoral incentives, and hardly
affected by changes in government. This is associated with more credible long-term commitments and greater
policy stability and predictability. These ‘regulatory outputs’ are associated with less interference in market
processes and more (long-term) investment in regulated industries.>

Second, independence is important in relation to regulatees. We think of independence from regulatees as the
ability of regulators to take decisions without the interference of regulatees and/or consideration of regulatees'
preferences. Such independence is often seen as an extension of political independence;* yet, we think of the
two as distinct institutional dimensions that should not be conceptually conflated and do not necessarily have
to correlate. Whilst some observers think of regulation — independent or otherwise — as systematically
“acquired by the industry [and] designed and operated primarily for its benefit”,>* recent literature has
suggested that we consider independence from regulatees — like political independence — as a matter of
degree, even if it is always a challenge, especially in areas like financial and digital regulation, where the

regulated industry is concentrated and immensely resourceful. While regulatory capture is a relevant risk,

47 Chris Hanretty and Christel Koop, ‘Measuring the formal independence of regulatory agencies’ (2012) 19 J Eur
Public Policy 199.

48 Compare Fabrizio Gilardi, ‘The institutional foundations of regulatory capitalism: The diffusion of independent
regulatory agencies in Western Europe’ (2005) 598 Ann Am Acad Pol & Soc Sci 598, 84-101; Jacint Jordana, David
Levi-Faur and Xavier Fernandez i Marin, ‘The global diffusion of regulatory agencies: Channels of transfer and stages
of diffusion’ (2011) 44 Comp Pol Stud 1343-1369; Christel Koop and Philip Kessler, ‘Keeping control of regulation?
Domestic constraints on the creation of independent authorities in emerging and developing economies’ (2021) 34 Gov
545-564.

49 Kathleen Bawn, ‘Political control versus expertise: Congressional choices about administrative procedures’ (1995) 89
Am Polit Sci Rev 62-73.

30 Joel Seligman, John Coates, John C Coffee Jr, James D Cox, Jill E Fisch and Merritt B Fox, ‘The value of

an independent SEC’ (2025) CLS Blue Sky Blog, 25 February https:/clsbluesky.law.columbia.edu/2025/02/24/the-
shadow-sec-the-value-of-an-independent-sec/ accessed 28 September 2025.

5! Giandomenico Majone, ‘Temporal consistency and policy credibility: Why democracies need nonmajoritarian
institutions’ (1996) EUI Working Paper RSC 96/57.

32 See, for instance, Brian Levy and Pablo T Spiller, Regulations, Institutions, and Commitment: Comparative Studies of
Telecommunications (Cambridge University Press 1996); Marc Quintyn and Michael W Taylor, ‘Regulatory and
supervisory independence and financial stability’ (2003) 49 CESifo Econ Stud 259-294; Christel Koop and Jacint
Jordana, ‘Regulatory independence and the quality of regulation’ in Martino Maggetti, Fabrizio di Mascio and
Alessandro Natalini (eds), Handbook of Regulatory Authorities (Edward Elgar 2022).

53 See Christel Koop and Jacint Jordana, ‘Regulatory independence and the quality of regulation’ in Martino Maggetti,
Fabrizio di Mascio and Alessandro Natalini (eds), Handbook of Regulatory Authorities (Edward Elgar 2022).

4 George J Stigler, ‘The theory of economic regulation’ (1971) 2 Bell J Econ & Manage Sci 3.

5% Daniel Carpenter and David A Moss (eds), Preventing Regulatory Capture: Special Interest Influence and How To
Limit It (Cambridge University Press 2013).



https://clsbluesky.law.columbia.edu/2025/02/24/the-shadow-sec-the-value-of-an-independent-sec/
https://clsbluesky.law.columbia.edu/2025/02/24/the-shadow-sec-the-value-of-an-independent-sec/
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enforcement regimes can be designed in such a way that decisions are more likely to be made independently;
for instance by effectively designing appointment processes and cooling off periods.*®

We should emphasise that independence is never complete. This is not only because politicians can employ a
range of informal signalling mechanisms to influence regulatory decision-making,”” but also because
regulators look for, and act upon, political signals since they are aware of the fact that their competences and
independence can ultimately be revoked by means of acts of ‘de-delegation’.® Moreover, full independence
may stand in the way of accountability, even though the two types of instruments need not be incompatible.>
Finally, acknowledging the importance of independence in enforcement does not mean denying the crucial
role of political and sectoral support for the regulatory system, which contributes to the system’s legitimacy.*

Input channels

By input channels, we mean channels that enable enforcement bodies to gather and use input from both second
parties (i.e., regulatees) and third parties (e.g., whistleblowers, civil society organisations, the wider public).
Such channels — including consultation procedures and stakeholder participation®® — represent key values in
democratic governance, but they can also be instrumental by contributing to “co-production” of compliance.®?
Facilitating input from second parties at the investigative and decision-making stages is important for the
enforcement process since it expands the information base on which decisions are based on, with regulatees
typically holding more case-relevant information than regulators do. Furthermore, input channels enable
procedural due process by making sure that parties in enforcement cases can be heard.

Input from third parties may be seen as at least equally important. Procedures for whistleblowers and
complaints can serve as the regulatory equivalent of ‘fire alarms’ in politics;® that is, they can enable cheaper
and more effective monitoring of market behaviour. In the process, these procedures can help mitigate
‘business biases’ and enhance impartiality in the enforcement process. Large businesses in particular have the
resources to provide enforcement bodies with their research and information; yet, the latter are likely to be
partial — or at least presented in a particular light — because the companies have incentives to present some but
not all relevant evidence. Channels for input from third parties can partially correct information biases, thus
enhancing the representation of, for instance, small companies and consumers in the enforcement process.

Altogether, input channels for third parties can contribute to ‘regulatory pluralism’ and ‘smarter regulation’.®

IV. Instruments in a multilevel environment

36 Maira Martini, ‘Cooling-off periods: Regulating the revolving door’ (2015) Anti-Corruption Helpdesk Brief,
Transparency International https://knowledgehub.transparency.org/helpdesk/cooling-off-periods-regulating-the-
revolving-door accessed 28 September 2025.

57 John Ferejohn and Charles Shipan, ‘Congressional influence on bureaucracy’ (1990) 6 J L Econ & Org 1-20.

38 The notion of de-delegation is introduced, discussed and illustrated in Isik Ozel, ‘The politics of de-delegation:
Regulatory (in)dependence in Turkey’ (2012) 6 Reg & Gov 119-129. See also 34.

59 See Giandomenico Majone, ‘Independence vs accountability? Non-majoritarian institutions and democratic
government in Europe’ (1994) EUI Working Paper SPS 94/3; Marc Quintyn and Michael W Taylor, ‘Robust regulators
and their political masters: Independence and accountability in theory’ in Donato Masciandaro & Marc Quintyn (eds)
Designing Financial Supervision Institutions. Independence, Accountability and Governance (Edward Elgar 2007).

0 Compare Christine Parker, ‘The compliance trap: The moral message in responsive regulatory enforcement’ (2006)
40 L & Soc Rev 591-627.

1 Annetje Ottow, Market and Competition Authorities: Good Agency Principles (Oxford University Press 2015) 11.

62 Peter N. Grabosky, ‘Using non-governmental resources to foster regulatory compliance’ (1995) 8 Gov 527-550.

3 Mathew D McCubbins and Thomas Schwartz, ‘Congressional oversight overlooked: Police patrols versus fire alarms’
(1984) 28 Am J Polit Sci 165-179.

% Neil Gunningham and Peter Grabosky, Smart Regulation: Designing Environmental Policy (Clarendon Press 1998);
Peter N. Grabosky, ‘Beyond Responsive Regulation: The expanding role of non-state actors in the regulatory process’
(2013) 7 Reg & Gov 114-123; Neil Gunningham, ‘Enforcement and compliance strategies’ in Robert Baldwin, Martin
Cave and Martin Lodge (eds), The Oxford Handbook of Regulation (Oxford University Press 2010) 131-135.
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In this section, we apply the CAPRII framework to the EU multilevel context to provide an example of its
utility. In Figure 2, the rectangle shows the formal enforcement structure of EU regulations. At the national
level, we find a ‘Primary regulator’, that is the main national-level authority/ies responsible for enforcement.
At the supranational level, we find the European Commission as the body with the main enforcement tasks. At
both levels, there might be ‘supplemental regulators’, which carry out specific enforcement or support
functions. Finally, EU-level boards or networks may coordinate actions among primary regulators and/or
between these bodies and the European Commission. Black arrows denote representation, with European
regulatory boards or networks consisting of representatives from the principal regulators and the European
Commission. By contrast, grey arrows visualise coordination channels.

European P _ | EU Supplemental
Accountability & - < >
Commission regulators
Transparency
A \\ / 4 f A
-ﬂ EU board or
network EU level
Resources J————— = = [F--------q--------—of -y~ ----- b iaiataiiaiatatataiadadady
/ National level
¥ ! \ 4
nd p Pri National
ndependence rimary »| supplemental
regulators
regulators
Input channels
— )

represented in coordination channels

Figure 2: Application of the CAPRII framework to the EU multilevel regulation.

The six instruments of the framework are represented as grey ovals. Coordination takes place both within
levels (i.e., between primary regulators in different member states, and between primary and supplemental
regulators), as well as between levels (i.e., between the EU and national-level regulators). Accountability and
Transparency indicate the circulation of information between regulators and from regulators to the public and
stakeholders. Powers are distributed among primary and supplemental regulators, and between the EU and
national levels. Resources are distributed among authorities, determining complementarities and gaps.
Independence measures are adopted contextually to each single body; hence, the overall independence of the
system derives from the independence of all the regulators involved in the enforcement process, as well as
from the interplay — including coordination —between the regulators. For instance, membership of an EU
regulatory network may make regulators more dependent on the European Commission, but may also increase
their independence from national politics.® Finally, input channels can be established at both the EU/national
level and among primary, supplemental regulators, or EU boards/networks.

Case study: the digital sector

To demonstrate the usefulness of our framework, we apply it to the regulation of digital technologies in the
EU. For the sake of simplicity, we examine three features of our framework (Coordination, Powers, and
Independence) in the context of two main pieces of EU digital legislation: the Digital Markets Act (DMA) and

85 Martino Maggetti, ‘The rewards of cooperation’ (2014). 53 Eur J Polit Res, 53: 480-499
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the Digital Services Act (DSA) of 2022. We select these laws because they regulate similar targets (they both
tackle online platforms) while presenting heterogeneity as regards crucial choices of enforcement instruments.
Particularly, we look at the legal provisions at the national and supranational level, determining the regulators’
enforcing instruments for both pieces of law.

Coordination

As regards the DSA’s general obligations for Very Large Online Platforms (VLOPs) and Very Large Online
Search Engines (VLOSEs), the Commission is primarily competent for enforcement, while the rest of the
provisions are enforced by national “digital service coordinators” (DSCs) (see Figure 3). Also, national
regulators can step up in the case that the Commission is not acting. Coordination between national regulators
and among levels is orchestrated by creating a “European Board for Digital Services” (Recital 110), an
“independent advisory group” consisting of all DSCs (Art. 61(1)) and chaired by the Commission.®® On the
other hand, the DMA makes the Commission the main regulator, and gives only marginal competences to
national competition authorities (Art. 1(5, 7)), mainly focused on supporting the work of the Commission
(Recital 91). Whilst the DMA does not provide for a new regulatory board or network, the key enforcement
actors are national competition authorities, which already coordinate their activities via the European
Competition Network (ECN), albeit such a network has no binding powers.

1.00

0.75
2 Enforcement Level
©°
b= 050 central
< 0.
s . shared
= national

0.25

000 .

DSA DMA
Law

Figure 3: Unit of analysis: Number of Articles introducing new provisions for regulatees. "National”: exclusively enforced by
national supervisory authorities. "Central”: exclusively enforced by the Commission. "Shared": enforced by either EU or national
bodies or requiring a binding decision by both.

Another aspect of coordination is what kind of competencies are employed for the enforcement of the laws,
since authorities with different types of expertise might interpret the rules in diverging ways. Particularly,
while the DMA assigns powers to regulators with the same competencies (competition authorities), the DSA
leaves the choice of regulators to the member states. Looking at the selected authorities so far, we notice a
wide heterogeneity of competences: for instance, the Dutch and Danish DSCs are competition authorities,
while the Finnish and Cypriot DSCs are telecommunication authorities. Such heterogeneity can be
quantitatively assessed by calculating the enforcers' competencies’ Jaccard similarity®’ across the DMA and
DSA in Figure 4.

% The Commission convenes the meetings and prepares the agenda (Art. 62(2)) but has no voting rights (Art. 62(3)).

67 The Jaccard similarity coefficient measures the similarity among authorities enforcing a specific law, by dividing the
size of their intersection by the size of their union. It ranges from 0 (no overlap) to 1 (complete overlap). To calculate it,
we assign to each authority an array of ‘competences’ derived from traditional classifications of regulatory authorities,
i.e., competition, data protection, utilities, etc. The coefficient thus captures how similar competences are across
authorities enforcing a specific law.

% Moreover, both DSA and DMA implicitly suggest that authorities should cooperate with authorities enforcing other
legislation. For instance, both DSA (e.g., Articles 26(3), 28 (2), 38) and DMA (e.g., Articles 5(2) and 7(8)) contain
multiple references to the GDPR. On one side, this shows that consistency is taken into account not only in the
interpretation of the specific law, but also as regards the interaction with other legislation — such as data protection
regulation. On the other hand, the additional checks might slow down the enforcement.
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Figure 4: Jaccard similarity of enforcers’ competences, by law.

Powers

The DSA establishes that national enforcers are able to request information, access data and algorithms,
conduct interviews, inspect premises (Art. 51), impose fines (Art. 52) and other sanctions, including interim
measures (Art. 70, 71). In the context of the DMA, the Commission designates gatekeepers (e.g., Recital 16),
and conducts market investigations, including requesting information (Art. 21), conducting interviews (Art.
22) and inspections (Art. 23), specifies the measures necessary to effectively comply with the obligations
(Article 8), forces binding commitments (Art. 25), and imposes fines (Art. 30-31) and both behavioural and
structural remedies (e.g., Recital 75). % As regards the power to start litigation, the DMA allows any party
whose rights were breached to trigger enforcement, even though the procedure has to be brought in front of a
national court (Article 18), raising member state-level procedural specificities. In the DSA, damaged users can
seek for compensation (Article 54) and seek for representative actions (Article 86),Moreover, national
regulators can designate “trusted flaggers” organisations with particular expertise and competence to detect,
identify, and notify illegal content online (Article 22(2)).

Independence

The DSA specifies that national enforcers shall be “free from any external influence... from any other public
authority or any private party” and be autonomous in managing their budget (Art. 50(1-2) DSA). Also, the
“trusted flaggers” should, in theory, be independent from influences. However, their nature (i.e., NGOs,
newspapers) and the fact that they are picked by national governments make this requirement way more
difficult to meet and scrutinise. The DMA does not contain specific provisions on independence, but member
states’ competition authorities are requested by the ECN+ Directive”® to adopt a minimum set of independence
features establishing independence (i.e., staff cannot be dismissed for political reasons) (Art. 4). In both
regulations, the European Commission plays a relevant role as enforcer. The Commission is formally required
by the EU treaties to be independent (Art. 245 TFEU) and empirical studies have shown that that is indeed

% 1t is to be said that member state provisions may be introducing an heterogeneity in the enforcement powers of the
national competition regulators, as shown by Ribera Martinez, A. (2024). The decentralisation of the DMA’s
enforcement system. GRUR International, 73(12):1111-1127. For the sake of synthesis, we do not look at this aspect
here.

" Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 to empower the
competition authorities of the Member States to be more effective enforcers and to ensure the proper functioning of the
internal market [2019] OJ L 11/3.
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true in most cases.”! However, in times of high political salience, the Commission might become less
independent, given its increasing political or even geopolitical role.”

Evaluation

What can we get from this analysis (summed up in Table 1)? Starting from the DMA, we notice that its
enforcement structure — almost fully centralised at the Commission level — and the fact that its enforcers are
all competition authorities — coming from the same “epistemic community’® - predict a very high consistency
in its decisions. However, enforcement centralisation might also give space for an easier politicisation of such
decisions, since the Commission is a single body that already contains more political functions. However, this
risk is reduced — at least by reducing potential “political” inertia - by the fact that DMA provisions can be
triggered by any party (private enforcement).

Looking at the DSA, its enforcement structure appears partially decentralised. On one side, enforcement in
relation to VLOPs and VLOSEs is mainly centralised at the European Commission, which should ensure
consistency. As regards the enforcement for non-VLOP and VLOSEs actors, the national regulators have
heterogeneous competences. This suggests a more inconsistent application, which could only partially be offset
by the coordination in the “European Board for Digital Services”, especially since such a board does not have
the power to issue binding decisions.” However, the more decentralised nature and the fact that enforcement
can be started at both the Commission and national level make it more difficult to capture regulators, given
that it would be necessary to do so between multiple levels.

This brief analysis shows that, to evaluate enforcement, it is necessary to look at multiple instruments at the
same time. Comparing regulations by only looking at a single feature would likely give an incomplete, if not
misleading, picture. For instance, looking at the inconsistency between DSA enforcers without taking into
account the existence of a coordinating board may give a too pessimistic view. At the same time, applying the
framework reveals tradeoffs in the design of the regulatory regimes. The DMA’s centralised structure favours
a higher consistency in enforcement at the price of increased vulnerability to politicisation. In sum, the CAPRII
framework helps to exhaustively take into account all the components of regulators’ enforcement capacity and
to evaluate potential shortcomings and tradeoffs involved in the design of the regulatory regime.

Law Coordination Powers Independence

DSA Enforcement  centralisation | Information request, interviews inspections, | Formal  independence  required,;
(VLOSEs, VLOPs) and | binding commitments, fines. Commission’s double nature
decentralisation  (rest  of | Private enforcement: for trusted flaggers. (regulator-political);
provisions); board emitting
guidelines.
National regulators with very
heterogeneous competencies.

DMA Enforcement centralisation; | Target designation (gatekeepers), | Formal  independence  required;
board emitting guidelines | information request, interviews inspections, | Commission’s double nature
(ECN+), binding commitments, imposes fines and | (regulator-political);
National regulators with same | both behavioural and structural remedies.
competencies. Private enforcement: for any party.

Table 1: CAPRII analysis of the Digital Services Act (DSA) and Digital Markets Act (DMA), focusing on four instruments.

7! Chase Foster, ‘The politics of global regulatory enforcement: Evidence from cartel prosecutions involving foreign
firms’ (2022) Working Paper 2022; Anu Bradford, Robert J Jackson Jr and Jonathon Zytnick, ‘Is EU merger control
used for protectionism? An empirical analysis’ (2018) 15 J of Empirical L Stud 165-191.
72 Pierre Haroche, ‘A ‘geopolitical commission’: Supranationalism meets global power competition” (2023) 61 J

Common Market Stud 970-987.

73 Frans van Waarden and Michaela Drahos, ‘Courts and (epistemic) communities in the convergence of competition
policies’ (2002) 9 J Eur Public Policy 913-934.
" In opposition with, for instance, the European Data Protection Board, established by the General Data Protection
Regulation and where Data Protection Authorities issue both guidelines and binding decisions.
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