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Abstract

The European Union’s Corporate Sustainability Reporting Directive (CSRD) marks a significant expansion of
mandatory environmental and human rights disclosures, extending its reach beyond EU borders to non-EU
companies with substantial operations in the internal market. This article examines how the CSRD operates as
a tool of transnational governance through private enforcement channels, focusing on its implications for
corporate behavior in the United States (US) and China. Drawing on the theory of the Brussels Effect, the
paper explores how the CSRD is likely to be “exported” globally, not through coercive jurisdiction, but via
private enforcement mechanisms. In the U.S., the CSRD’s influence manifests primarily through litigation-
driven private enforcement, where fiduciary duties, securities regulation, and shareholder activism translate
EU sustainability norms into enforceable corporate obligations. Courts and institutional investors act as de
facto regulators, embedding ESG disclosure and risk oversight into corporate governance practices. By
contrast, in China, private enforcement happens more in non-judicial level. Rather than relying on litigation,
compliance emerges through companies’ internal Supervision Mechanisms, contractual governance, and
ideological alignment with Xi Jinping’s Thought on Ecological Civilization. These mechanisms facilitate a
hybrid model of “non-judicial private enforcement,” where global market pressures intersect with domestic
policy priorities. The comparative analysis reveals that while both jurisdictions internalize EU sustainability
standards, they do so through distinct institutional pathways. Ultimately, the CSRD exemplifies how private
enforcement serves as a soft conduit of EU regulatory influence, transforming sustainability disclosure from a
regional legal mandate into a global norm. Yet a crucial question remains: which model, American or Chinese,
more effectively promotes corporate compliance with the CSRD? This is not straightforward. Litigation-
centered mechanisms appear more forceful, but they are also costlier. By contrast, non-judicial methods may
operate more gradually, yet potentially exert deeper and more enduring influence on corporate behavior. The
comparative analysis offered in this article not only illustrates these divergent pathways, but also analyzes the



effectiveness of different forms of private enforcement in shaping the extraterritorial impact of the EU’s
sustainability governance.
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I. Introduction

The European Union’s market has become particularly sensitive to sustainability issues over time, as have the
constituencies of EU Member States. Not surprisingly, the EU legal system has been at the centre of much of
the new hard law-based sustainability regulation of the 2010s and 2020s.! Indeed, the EU has publicly
positioned itself as a ‘pioneer’ and global leader in sustainability policy.? ESG's increasing reach into value
and supply chains and the resulting need for any business delivering goods or services upstream to prepare for
ESG.? Through a series of legislative initiatives such as the Sustainable Finance Disclosure Regulation
(SFDR), the Taxonomy Regulation, and the Corporate Sustainability Reporting Directive (CSRD), the EU has
established an ambitious framework for corporate transparency on environmental, social, and governance
(ESG) matters. The EU adopted the CSRD in December 2022 as a key component of the European Green Deal.
It extends far beyond traditional financial reporting, imposing comprehensive environmental, social, and
governance (ESG) disclosure obligations on a wide range of companies operating in, or connected to, the EU
market. Unlike previous voluntary or sectoral sustainability schemes, the CSRD transforms ESG reporting into
a legally binding and standardized transparency regime. The Directive not only enhances accountability within
the EU, but also exerts powerful regulatory pressure on non-EU companies with significant European market
exposure. At its core, the CSRD transforms corporate sustainability reporting from a voluntary or sector-
specific exercise into a legally binding, standardized transparency regime.*It mandates companies to disclose

how sustainability issues affect their operations and how their activities, in turn, affect people and the planet.

The CSRD applies broadly to both EU and non-EU corporations with significant connections to the EU market.
Per article 40a of the CSRD, non-EU companies that generate over EUR 150 million per year in the EU and
that have in the EU either a branch with a turnover exceeding EUR 40 million or a subsidiary that is a large
company or a listed SME will have to report on the sustainability impacts at the group level of that non-EU
company as from financial year 2028, with first sustainability statement published in 2029.°> This means that
many multinational enterprises headquartered outside the EU will be required to comply. Through this
mechanism, the CSRD extends the EU’s sustainability governance framework beyond its borders, effectively
conditioning market access on compliance with its disclosure norms.

The CSRD operates within a broader ecosystem of EU sustainability laws designed to advance the European
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Green Deal’s objectives.® For example, the Corporate Sustainability Due Diligence Directive (CS3D) is a
closes counterpart. The core elements of this duty under CS3D are identifying and addressing potential and
actual adverse human rights and environmental impacts in the company’s own operations, their subsidiaries
and, where related to their value chain(s), those of their business partners.” The CSRD governs the procedural
dimension of transparency by compelling companies to report on their due diligence processes and
sustainability performance. The two directives are thus complementary: the CS3D mandates responsible
conduct, while the CSRD ensures that such conduct is measurable, verifiable, and publicly disclosed. The
CSRD also interacts with the EU Taxonomy Regulation, which provides a classification system for
environmentally sustainable economic activities.® Together, these instruments seek to combat greenwashing
and to channel capital flows toward genuinely sustainable enterprises. Collectively, these legislative measures
demonstrate the EU’s ambition to position itself as a global regulatory power in sustainable finance and
corporate accountability. By linking market access to compliance with the European Sustainability Reporting
Standards (ESRS) ° adopted under the CSRD, the Directive not only harmonizes disclosure practices within
the Union but also projects the EU’s environmental, social, and governance norms across borders. This article
seeks to examine how the CSRD operates as a tool of transnational governance from a legal and enforcement
design perspective, focusing on how corporate compliance is achieved in different jurisdictions. In particular,
it explores how enforcement mechanisms, litigation-centered versus non-judicial approaches, shape corporate
behavior in the U.S. and China. Through this comparative analysis, the paper aims to reflect on the effects of
these divergent approaches and assess whether ESG objectives are more effectively achieved with certain
instruments or in specific legal environments.

I1. The Enforcement of the CSRD

Enforcement constitutes a complex process that encompasses both preventive and reactive mechanisms, each
playing a crucial role in deterring non-compliance. Different policy domains within the European Union vary
in terms of competence distribution, policy instruments, and regulatory objectives, and therefore require
distinct enforcement strategies and approaches. '© The CSRD is no exception, as its effectiveness also largely
depends on its enforcement. While the Directive establishes a robust framework for mandatory ESG
information disclosures, its transformative potential relies on both public enforcement and private enforcement
dynamics. Together, these mechanisms ensure that ESG reporting evolves from a formal requirement into a
substantive governance practice shaping global sustainable corporate governance transition.

A. Public Enforcement within the EU

Public enforcement often occurs through the use of governmental agents (regulators, inspectors, tax auditors,
police, prosecutors) to detect and to sanction violators of legal rules.!' Within the EU, enforcement of the
CSRD operates primarily through national competent authorities designated by Member States. As a directive,
the CSRD does not apply directly but must be transposed into domestic law, meaning that each Member State
determines the institutional arrangements for supervision and sanctions. The European Securities and Markets
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Authority (ESMA) provide guidelines to ensure a coordinated and uniform approach to enforcement across
member states.!? The European Commission ensures that all EU member states properly apply the CSRD and
launches infringement procedures when this is not the case.’> The implementation of the CSRD relies on
diverse national enforcement practices. Member States are required to establish effective systems of
investigation and sanction to detect, correct, and prevent deficiencies in the statutory audit and the assurance
of sustainability reporting. Without prejudice to existing civil liability regimes, they must also provide for
effective, proportionate, and dissuasive penalties applicable to statutory auditors and audit firms where audits
or assurance engagements fail to comply with legal requirements.!*Meanwhile, the European Commission and
the European Securities and Markets Authority (ESMA) are expected to assume a coordinating and supervisory
role, issuing interpretive guidance and facilitating cooperation among national regulators.'”> Nevertheless, the
primary enforcement impetus remains at the domestic level, reflecting the EU’s decentralized model of
regulatory implementation.

The limits of EU territorial jurisdiction present an additional challenge. Non-EU companies subject to the
CSRD are required to disclose sustainability information at the group level, yet they fall outside the direct
supervisory authority of EU regulators. Their compliance therefore depends on the oversight capacity of EU-
based subsidiaries, auditors, and investors. This disjunction between formal jurisdiction and functional
influence creates space for private enforcement mechanisms—including litigation, market discipline, and
professional assurance—to operate as indirect but effective channels of accountability beyond the EU’s borders.

B. The Brussels Effect Revisited

The EU’s supranational regulatory institutions are designed to establish and oversee an integrated, liberalized,
and competitive internal market. Traditionally, the EU has externalized its regulatory influence without making
any deliberate effort to shape markets beyond its borders. It has been sufficient for the Union to generate
regulations aimed at strengthening its single market, with external impacts emerging as incidental by-products
of this internal objective. Although the EU has not explicitly sought to set global environmental standards, its
regulatory activities have nevertheless shaped the global regulatory environment and, to some extent, projected
its normative influence worldwide.'® The Brussels effect has thus become a major tool for analyzing the global
exemplary impact of the EU rules in academia and policy-making. '” The extraterritorial influence of the
CSRD can also be understood through this lens. Yet, while the Brussels Effect explains the diffusion of
standards, it does not fully capture the enforcement of compliance abroad. The theory presupposes voluntary
convergence motivated by market incentives, but sustainability reporting depends on credibility, not mere
conformity. Accurate reporting requires verification, assurance, and accountability, all of which depend on
actors and institutions that exist outside the EU’s direct control. Hence, to sustain the Brussels Effect in the
domain of sustainability, private enforcement becomes indispensable. It bridges the gap between normative
diffusion and actual compliance.

C. Private Enforcement Outside the EU
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Private enforcement refers to the initiation of legal proceedings by individuals or entities who have suffered,
or are threatened with, harm. '® The legitimacy of private enforcement largely depends on the identifiability
of the wrongdoer. When victims can readily ascertain the identity of those responsible for the harm, enabling
them to bring private claims incentivizes legal action and transforms privately held information into a resource
for law enforcement. '° Conversely, when the identity of the wrongdoer is obscure or dispersed, public
enforcement may be preferable.?’ This distinction illustrates, albeit in a simplified manner, the complementary
relationship between public and private enforcement.

The evolution of enforcement mechanisms within the EU must be understood against the backdrop of its
origins as an international organization. The implementation of EU law and policy was initially rooted in the
domains of public law and public administration. Over time, however, the nature of EU law has transformed.
Its binding obligations no longer address only state authorities but extend to a plurality of private and market
actors. Meanwhile, the effectiveness of administrative enforcement by Member States has not always been
satisfactory, owing to constraints in human, financial, and digital capacities, as well as shifting political
priorities. Consequently, private enforcement has emerged as an indispensable complement to public
enforcement, filling institutional and operational gaps in the EU’s governance architecture. The EU itself
constitutes a sui generis polity, an institutional achievement that combines elements of supranational and
intergovernmental governance. 2! It has established a range of innovative mechanisms to secure security,
stability, prosperity, and the rule of law. Existing scholarship on the interplay between public and private
enforcement within the EU has primarily focused on the intra-EU context. Yet, as EU regulations increasingly
generate extraterritorial effects, new questions arise regarding the mechanisms of enforcement beyond the
Union’s borders. In domains where public enforcement cannot reach, private enforcement mechanisms play a
decisive role in ensuring the effective application of EU regulations, such as the CSRD, in the global arena.

In the context of the CSRD, private enforcement serves two critical functions. Firstly, it empowers stakeholders
who possess the incentives and capacity to challenge misleading or incomplete disclosures. Institutional
investors and activist shareholders may engage, vote, or litigate to ensure accurate reporting. Consumers and
NGOs can expose greenwashing or inconsistencies between reported and actual practices, while employees
and whistleblowers contribute inside information. Secondly, private enforcement compensates for the absence
of extraterritorial public authority. Where EU regulators cannot intervene directly in extraterrestrial regions,
transnational stakeholders, particularly European investors and business partners, act as de facto “enforcers”
of ESG disclosure obligation. Traditionally, private enforcement has operated primarily through judicial
mechanisms, serving as a complement to public enforcement in ensuring corporate accountability.?’In recent
years, however, the landscape of private enforcement has become increasingly diversified, with non-judicial
mechanisms playing a more prominent role. When formal litigation proves costly, inaccessible, or ineffective,
private actors—such as investors, business partners, NGOs, and rating agencies—mobilize market-based,
contractual, and reputational pressures to achieve similar regulatory outcomes. Together, these judicial and
non-judicial pathways constitute a transnational enforcement ecosystem. They enable the CSRD to function
as more than an EU regulatory instrument. It becomes a global governance mechanism sustained by private
actors and market dynamics. This evolution reflects a broader transformation of governance: private
enforcement is no longer merely a supplement to state authority but has emerged as a distinct mode of
transnational regulation. This hybrid enforcement model, rooted in the EU’s legal framework yet animated by
global stakeholders, exemplifies how the Brussels Effect has evolved beyond mere regulatory diffusion into a
form of transnational accountability sustained by private enforcement dynamics.
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I11. Private Enforcement of the CSRD in the U.S.

The US provides a distinctive testing ground for the extraterritorial reach of the CSRD. Although the Directive
imposes no direct legal obligations outside the European Union, its influence extends through private
enforcement mechanisms embedded in U.S. corporate and securities law. These mechanisms, such as
litigation-driven accountability and market-based compliance, serve as channels through which the CSRD
penetrate American corporate governance.

This section examines two principal dimensions of private enforcement and demonstrates how the CSRD’s
normative framework can be internalized within U.S. corporate governance. On the one hand, at the judicial
level, enforcement primarily operates through fiduciary oversight duties under Delaware corporate law and the
growing body of ESG-related securities litigation. On the other hand, at the non-judicial level, enforcement

occurs through market mechanisms, contractual arrangements, 2

and professional practices. It should be
noted, however, that in the U.S., judicial private enforcement remains the dominant and most effective mode

of compliance, while non-judicial enforcement serves mainly as a supplementary mechanism.

A. Judicial Level: Fiduciary and Securities Law Enforcement

1. The Delaware Effect and Directors’ Oversight Duties under the Caremark Doctrine

If the Brussels Effect exports regulation through the EU’s market power, the Delaware Effect diffuses
governance norms through corporate law. Delaware’s dominance as the jurisdiction of incorporation for most
large U.S. corporations means that its fiduciary principles, particularly those governing directors’ oversight
duties, effectively define the national standard for corporate accountability. At the heart of Delaware fiduciary
law lies the Caremark doctrine, derived from In re Caremark International Inc. Derivative Litigation (1996),
which obliges directors to implement and monitor internal systems designed to ensure lawful corporate

conduct.?*

A failure to establish such systems, or to respond to “red flags™ indicating potential misconduct,
constitutes a breach of the duty of loyalty and good faith. Traditionally, Caremark applied to domains like
financial reporting or product safety®’, but in recent years its reach has expanded to encompass environmental,
social, and governance (ESG) risks.?® The CSRD, together with its companion directive, the Corporate
Sustainability Due Diligence Directive (CS3D), raises the bar for what counts as adequate oversight. Even
though these directives do not apply formally within the U.S., they redefine global expectations of responsible
management and information governance. For U.S. companies with EU operations, compliance failures in
sustainability reporting could signal broader deficiencies in internal control systems, thereby resulting in

shareholder litigations.

A recent study classifies Caremark doctrine into three main categories.?’” This section uses these three
categories to assess how failures to meet CSRD-related ESG disclosure duties may expose U.S. boards to
oversight liability. Firstly, it is information-systems claim. Under Caremark, directors must establish a
reasonable information and reporting system. The CSRD’s sustainability disclosure requirements demand
robust data collection and verification mechanisms across global operations. U.S. boards that fail to integrate
such systems for their EU subsidiaries risk being accused of “utterly failing” to monitor material risks. As

23Such contractual arrangements may embed sustainability clauses, such as ESG performance requirements, disclosure obligations, or
audit rights—into investment, procurement, or supply chain contracts. These mechanisms enable private parties, particularly
investors and business partners, to enforce compliance with sustainability standards through contractual remedies, thereby extending
the reach of EU disclosure norms beyond its jurisdictional boundaries.

24In re Caremark Intern Inc Deriv Litig 698 A.2d 959 (Del Ch 1996), adopted by Stone v Ritter 911 A.2d 362, 365 (Del 2006).
ZIbid 21.

2Luca Enriques, Matteo Gatti and Roy Shapira, 'How the EU's Sustainability Due Diligence Directive Could Reshape Corporate
America' (2025) ECGI-Law Working Paper 817.

?"Roy Shapira, 'Conceptualizing Caremark' (2024) European Corporate Governance Institute - Law Working Paper No 765/2024.



sustainability data becomes material to corporate performance?, the CSRD indirectly sets a benchmark for
board-level diligence. A second category comprises red-flags claims. Delaware courts have found directors
liable when they ignore “red flags” suggesting compliance failures.”” With the CSRD in force, these red flags
increasingly include environmental controversies, human rights violations, and ESG misstatements that attract
European regulatory scrutiny. Plaintiffs may argue that boards’ inaction in the face of these warnings
constitutes bad-faith oversight failure. The CSRD thus broadens the substantive scope of fiduciary risk by
transforming sustainability breaches into indicators of governance failure. A third and more recent
development concerns business-plan or “Massey” claims. In re Massey Energy Co., the Delaware Chancery
Court held that corporate strategies built on systematic legal noncompliance are inherently improper.>® The
CSRD reframes sustainability disclosure and due diligence as integral components of lawful business operation
within the EU. Consequently, a U.S. company that consciously disregards these standards while maintaining
EU market access could face claims that its business model itself violates fiduciary duties. The Massey
principle, “illegality cannot be a rational business strategy”, thus elevates CSRD compliance to a core element
of prudent governance.

2. ESG-Related Securities Litigation

While the Caremark line of cases underscores directors’ internal oversight responsibilities, American securities
law provides a parallel avenue for external accountability through disclosure litigation. The Securities
Exchange Act prohibits fraudulent or misleading statements made in connection with the sale of securities.?!
As public companies increasingly integrate sustainability metrics into financial reporting, they expose
themselves to potential ESG-related securities claims, alleging that misleading or incomplete sustainability
disclosures distorted investors’ perceptions of company value.

Until recently, such claims faced some obstacles. ESG disclosures, often forward-looking or aspirational (e.g.,
“net zero by 2050”), are typically shielded by the “safe harbor” provision of the Private Securities Litigation
Reform Act of 1995, which protects forward-looking statements accompanied by cautionary language.®> This
provision effectively reduces the legal risk for companies when issuing ESG targets or forward-looking
commitments, enabling them to publicly articulate long-term sustainability plans without fear of litigation
arising from the failure to achieve such objectives.*> Moreover, the U.S. Securities and Exchange Commission
(SEC) has shifted its stance on ESG regulation. On 27 March 2025 the SEC voted to end its defense of rules
requiring disclosure of climate-related risks and greenhouse-gas emissions.** The resulting enforcement gap
has limited the scope for private securities litigation over ESG misstatements.

The CSRD, however, may subtly alter this calculus. By making sustainability disclosure mandatory and
standardized, the Directive reduces the space for selective, voluntary, and aspirational reporting. It specifies
concrete indicators for risk mapping, impact management, and performance assessment. Consequently, U.S.-
listed multinationals subject to the CSRD, or those benchmarked against CSRD-aligned metrics by investors
and rating agencies, will issue ESG disclosures that are more detailed, data-driven, and verifiable. This
precision, while enhancing transparency, also increases litigation exposure: statements that deviate from CSRD
benchmarks or are contradicted by regulatory sanctions in Europe could be construed as material

28Vishnu Nampoothiri Madhavan, Oliver Entrop and Thillai Rajan Annamalai, 'Effect of mandatory sustainability performance
disclosures on firm value: Evidence from listed European firms' (2024) 31 CSR & Envtl Mgmt 5220.
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31See Rule 10b-5, 17 C.F.R. § 240.10b-5 (prohibiting fraud in connection with the purchase or sale of securities).

3215 USC § 78u-5 (Application of safe harbor for forward-looking statements).
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https://www.sec.gov/newsroom/press-releases/2025-58 accessed 30 October 2025.
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misrepresentations under U.S. securities law.

In effect, the CSRD’s implementation may “flood the market” with ESG disclosures that are not shielded by
safe-harbor protections. Entrepreneurial plaintiffs’ attorneys are likely to exploit this development, targeting
firms whose sustainability performance lags behind their public claims or whose EU operations face
enforcement action for inadequate reporting. As in other domains of securities fraud, litigation will likely focus
not on “ESG laggards” who remain silent, but on those who overstate their sustainability achievements.

This dynamic underscores a broader convergence between the Brussels Effect and the Delaware Effect: the
EU’s regulatory rigor reshapes global disclosure expectations, while Delaware’s litigation culture and U.S.
securities law operationalize those expectations through private enforcement. The result is a hybrid
accountability system in which European sustainability norms acquire binding force through American
litigation.

B. Non-Judicial Level: Complementary Market and Professional

While judicial mechanisms remain the dominant mode of private enforcement in the U.S., non-judicial
channels play a more peripheral, yet still noteworthy, role in promoting CSRD-aligned practices. The US
already possesses a highly developed litigation infrastructure, where corporate accountability is primarily
realized through fiduciary and securities law. Consequently, market- and profession-based enforcement tends
to operate as a complementary system that reinforces, rather than substitutes for, legal enforcement.
Institutional investors and asset managers encourage alignment with European sustainability norms via capital
allocation and engagement, while professional intermediaries, lawyers, auditors, and ESG consultants,
translate technical requirements into internal governance practices. ESG rating agencies and reputational
mechanisms create incentives tied to CSRD-aligned criteria, though these remain market-mediated and uneven.
Civil society oversight, including NGO campaigns and whistleblowing, exerts episodic pressure but typically
relies on litigation or regulatory follow-up to effect change. Overall, these channels facilitate norm diffusion
and governance adaptation, yet the U.S. private enforcement system remains fundamentally litigation-centered,
with non-judicial mechanisms acting as anticipatory or supplementary forces rather than coercive enforcers.

IV. Private Enforcement of the CSRD in China

China presents a distinct counterpoint to the U.S. model of litigation-driven compliance. While the US exhibits
robust private enforcement through shareholder litigation, fiduciary duty claims, and market activism, China’s
corporate governance environment remains state-centered, *with limited space for adversarial enforcement
or autonomous shareholder actions. Yet, despite the relative weakness of judicial mechanisms, a range of
indirect and institutional channels has emerged to facilitate partial alignment with the CSRD’s sustainability
objectives. This section explores how China’s unique governance structure and political-legal system shape
the modalities of CSRD-related private enforcement.

A. Judicial Level: Weaknesses and Constraints

1. State-owned enterprise dominance and political oversight

China’s corporate sector is characterized by a strong presence of state-owned enterprises (SOEs), which
operate under a dual hierarchy of corporate governance and political supervision.*® SOE directors and
executives are accountable not only to shareholders but also to the Communist Party committees embedded
within their organizations.’” This political oversight structure effectively substitutes for private monitoring.

35Xu Kang, 'Corporate (social) responsibility in state-business relations from the perspective of critical state theory: a historical case
of early modern China' (2024) 9 Int J Corporate Soc Responsibility 14.

3Daxing Jiang, &[] “BURTMEAFE™ (2017) 23(3) Journal of Central South University (Social Science) 28.

3"Minghua Gao, Chuanzhi Guo and Jia’an Xue, ' 20 2332 i [ G £k P ERIE BEALRE (B 12 5, DLSRZ R I S8 B 42" (2023) 1
Journal of Shandong University (Philosophy and Social Sciences) 112.



While it enables rapid transmission of state policies, especially initiatives such as carbon neutrality or green

finance,®

it simultaneously constrains shareholder autonomy and diminishes incentives for private litigation.
The shareholder base in China, particularly in SOEs, is comparatively less diversified and less independent
than in European contexts, which reduces the likelihood that shareholders will initiate sustainability-related
claims. As a result, corporate attention to sustainability is largely shaped by adherence to national policy
directives rather than by independent fiduciary or market pressures. Sustainability oversight is therefore
primarily framed as compliance with state policy rather than as a matter of directors’ fiduciary duties toward

shareholders.

2. Weak legal basis for ESG-related fiduciary claims

On December 29, 2023, the Standing Committee of the National People’s Congress reviewed and adopted the
amended Company Law of the People’s Republic of China (hereinafter the “New Company Law”), which
came into effect on July 1, 2024. Article 20 of the New Company Law stipulates that companies, in the course
of their business operations, shall fully consider the interests of stakeholders such as employees and consumers,
as well as social public interests including ecological and environmental protection, and shall assume
corresponding social responsibilities. * This marks the first time that Chinese company law explicitly requires
enterprises to address public interests and fulfill social responsibilities.** However, these provisions remain
aspirational rather than enforceable. No direct fiduciary duty compels directors to integrate sustainability risks
into oversight systems or disclosure practices. Courts have yet to interpret ESG failures as breaches of duty of
care or loyalty. Although Chinese company law nominally recognizes shareholder derivative suits, the
enforceability of ESG-related fiduciary duties under Article 20 remains weak. Procedural barriers, including
standing requirements, litigation costs, and broad judicial discretion, make such claims difficult to pursue
successfully. Class actions are similarly constrained, mainly applicable to consumer protection or securities
fraud cases, and environmental or social accountability claims are largely pursued by state-affiliated bodies
rather than independent shareholders. In practice, courts rarely serve as the primary forum for holding
companies accountable for sustainability matters. Instead, state agencies, Party organizations, and
administrative regulators continue to play the central role in enforcing compliance. As a result, the legal
foundation for holding directors liable for failing to integrate ESG considerations into their fiduciary duties is
limited, and private enforcement remains marginal.

B. Non-Judicial Level: Indirect and Institutional Channels

Despite the absence of a strong litigation culture, China has developed a series of non-judicial private
enforcement mechanisms that indirectly support the diffusion of the CSRD, which may also be described as
quasi-private enforcement. Although these mechanisms operate within the broader framework of state
supervision, they create opportunities for stakeholder participation, contractual compliance, and the
internalization of normative expectations.

1. Whistleblowing and Internal Supervision Mechanisms
Within both SOEs and private firms, internal monitoring systems have evolved to include whistleblowing and

ombudsman-like complaint channels. *!

Originally established to address anti-corruption and internal
disciplinary concerns, these mechanisms are increasingly being adapted to facilitate reporting on
environmental and social risks. For example, China Communications Construction company, a central SOE,
recently convened a mobilization meeting for ecological and environmental protection inspections, outlining

the company’s inspection plans and emphasizing the need to uphold safety, quality, and environmental

3¥Genliang Jia, "EG M FIHEar: EROHT R ERIBOE TH' (2023) 3(47) Teaching and Research 155.
3¥Company Law of the People’s Republic of China (promulgated 29 December 1993, amended 2023), art 20.
40Zhen Wei, "A R THER] ESG MIEEEAAHFL' (2025) 11 Dispute Settlement 117.

4The Supervision Law of the PRC (2024 amendment) Art 3.



protection standards. The meeting highlighted the necessity of recognizing emerging challenges and changes
in the environmental protection landscape and addressing issues that may impact the company’s high-quality
development.*? In addition, the General Office of the Ministry of Ecology and Environment of China issued
guidance on implementing a reward system for reporting environmental violations. The guidance provides for
substantial material rewards to whistleblowers and encourages the use of non-material incentives, such as
public recognition, honorary certificates, and honorary titles, to incentivize reporting.*

These developments constitute a form of quasi-private enforcement, in which citizens or employees serve as
monitors within a state-supervised framework. Such reporting channels encourage companies to establish
internal compliance departments, grievance mechanisms, and risk reporting systems. In SOEs, Party
disciplinary inspections often intersect with these channels, creating a hybrid structure of political and private
accountability.** From the perspective of the CSRD’s reporting obligation, whistleblowing mechanisms play
a crucial supervisory role over corporate strategy and board decision-making. For companies subject to the
CSRD that fail to issue timely sustainability reports, whistleblowers can serve as an early warning and
corrective force, prompting senior management to comply with disclosure obligations and thereby mitigating
potential business and reputational risks.

2. Contractual and Market-Based Enforcement

Global supply chains provide another major conduit for the diffusion of the CSRD. The disclosure obligations
introduced under the CSRD are closely aligned with the due diligence requirements established by the
CSDDD.* Within transnational contractual arrangements, these obligations are increasingly embedded in
supplier codes of conduct, procurement standards, and long-term commercial agreements. Such clauses
typically mandate ESG disclosure, environmental risk assessment, and human rights due diligence. Non-
compliance may result in contract termination or exclusion from procurement lists, thereby generating concrete
economic incentives for corporate alignment with CSRD-related standards. This contractual transmission
mechanism mirrors the logic of private transnational governance. It externalizes EU sustainability standards
into private law relationships—turning the market itself into an enforcement platform. An increasing number
of Chinese companies have begun to adopt internal sustainability audits and reporting templates inspired by
the CSRD framework, despite the lack of corresponding domestic legal requirements.*®

Similarly, ESG ratings, investor expectations, and financial market incentives reinforce the CSRD compliance.
Chinese listed companies seeking access to international capital markets or inclusion in global ESG indices
must meet disclosure criteria consistent with EU frameworks. Domestic financial institutions, under guidance
from the China Securities Regulatory Commission (CSRC)*’ and the People’s Bank of China, have begun
integrating sustainability metrics into their investment decisions.*® As a result, market-based enforcement
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complements state supervision, producing a hybrid form of compliance that is simultaneously voluntary and
strategic.

3. Ecological Civilization as an Ideological Catalyst

Although China’s sustainability governance framework is not yet as comprehensive or institutionalized as that
of the European Union, it has been proactively promoting sustainability in ways that increasingly converge
with global frameworks such as the CSRD, reflecting a growing alignment between domestic policy agendas
and international standards. Since the 18th Party Congress, Xi Jinping’s Thought on Ecological Civilization
has become a central pillar of national policy and legal development.*® It emphasizes harmony between
economic growth and environmental protection, presenting sustainability as both a moral obligation and a
political priority rather than merely a regulatory burden.’This ideological framework provides normative
legitimacy for the internalization of CSRD principles within China’s corporate governance landscape. When
European sustainability standards are perceived as consistent with China’s ecological civilization objectives,
including pollution control, carbon neutrality, and green finance, Chinese enterprises are more inclined to adopt
them voluntarily. Moreover, Xi Jinping’s ecological civilization thought, which shares common ground with

global sustainability ideals,’!

empowers stakeholders such as consumers, investors, and employees to demand
greater corporate transparency and accountability. By drawing upon this state-endorsed sustainability discourse,
these private actors gain a legitimate basis to request that companies publish ESG reports and improve their
environmental and social performance. In this way, ideology operates not only as a policy driver from above
but also as a social force from below, reinforcing the expectation that companies should align with broader
sustainability norms. Political endorsement and bureaucratic diffusion therefore create indirect compliance
pressures that function as a form of quasi-private enforcement, guiding corporate behavior even in the absence

of judicial intervention.

V. Diverse Modes of Private Enforcement in the Realization of the Brussels Effect

The extraterritorial influence of the EU’s sustainability framework, exemplified by the CSRD, manifests
through diverse pathways of private enforcement rather than uniform legal transplantation. While the Directive
establishes harmonized standards of corporate transparency and due diligence, its diffusion outside the EU
depends on how domestic legal systems, political institutions, and market actors reinterpret and operationalize

these standards within their own regulatory contexts.

This section examines how private enforcement functions as the principal conduit of EU sustainability norms
in two contrasting jurisdictions, the US and China. It argues that the global reach of the CSRD is sustained not
through formal extraterritorial jurisdiction but through a multiplicity of soft enforcement mechanisms that link

local governance structures to transnational sustainability expectations.

A. The US: Litigation-Centered Private Enforcement

In the U.S., private enforcement of sustainability obligations is primarily judicial, with non-judicial
mechanisms providing supplementary influence. Shareholder litigation, fiduciary duty claims under the
Caremark doctrine, and class actions serve as the main avenues for holding corporate directors accountable for
governance failures, including oversight of ESG risks. These judicial mechanisms create strong incentives for
companies to internalize EU-aligned sustainability standards, as failure to comply may expose companies to
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litigation, attract scrutiny from institutional investors, and cause reputational damage.

Non-judicial actors such as institutional investors, asset managers, ESG rating agencies, and professional
advisors reinforce these incentives by shaping expectations, providing guidance, and linking investment
decisions to ESG reporting data. While these mechanisms are largely anticipatory rather than coercive, they
encourage companies to adopt robust information systems, risk management protocols, and reporting processes
consistent with CSRD disclosure requirements. Together, judicial and non-judicial mechanisms form an
interconnected system through which private actors translate the CSRD into practical corporate governance
routines. In this way, compliance with the CSRD in the U.S. arises primarily from litigation risk and fiduciary
oversight, illustrating how the Directive’s influence is translated into practice through a litigation-centered
private enforcement model.

B. China: State-Guided and Quasi-Private Enforcement

China presents a distinct model of private enforcement that operates within a state-supervised framework.
Formal ESG litigation remains rare, yet a range of quasi-private mechanisms, such as whistleblowing channels,
supply-chain contractual obligations, and investor-driven ESG assessments, collectively facilitate the diffusion
of CSRD principles. In addition, rather than relying on adversarial accountability, Chinese companies integrate
sustainability standards through state-market coordination and ideological alignment. Political endorsement of
sustainability, particularly under Xi Jinping’s Thought on Ecological Civilization, transforms global regulatory
expectations into domestically legitimate governance objectives. When EU sustainability norms align with
China’s ecological civilization agenda, firms internalize these standards voluntarily to enhance legitimacy,
attract investment, and secure market access. This hybrid approach blurs the boundary between public and
private enforcement. While the state establishes the ideological and regulatory framework, private actors—
including consumers, employees, and investors—invoke these state-endorsed principles to demand greater
transparency and sustainability reporting. Compliance is therefore achieved not through coercive litigation but
through bureaucratic diffusion, reputational incentives, and normative convergence.

C. Transnational Diversity in Private Enforcement

The comparison between the US and China illustrates that the global diffusion of the CSRD is neither uniform
nor hierarchical. Instead, it occurs through context-specific modes of private enforcement that reflect each
jurisdiction’s legal infrastructure, political economy, and normative culture. In the U.S., enforcement is
adversarial and market-driven, relying on the threat of litigation and investor activism. In China, enforcement
is coordinative and normative, relying on political legitimacy, administrative supervision, and collective
expectation. Across both systems, private enforcement functions as a soft mechanism of global regulatory
integration. It translates EU norms into locally resonant practices without invoking formal jurisdictional reach.
Corporations, investors, and professional intermediaries serve as private intermediaries in embedding the
CSRD into domestic governance through processes of institutional and ideological adaptation.

D. Rethinking EU Influence Through Private Enforcement

The diffusion of the CSRD demonstrates that the global influence of EU sustainability regulation does not
depend solely on legislative reach or public enforcement. Its impact is sustained through the capacity of private
and quasi-private actors to reinterpret EU norms within their own governance frameworks. The diversity of
private enforcement beyond the EU highlights the emergence of a polycentric model of transnational
sustainability governance, in which multiple jurisdictions participate in the creation and implementation of
norms according to their institutional logics. Private enforcement thus serves as the bridging mechanism of
global sustainability law. Whether through litigation, contractual obligations, or other channels, it enables the
CSRD to shape corporate behavior far beyond the EU’s borders. The resulting landscape is not a uniform
Brussels Effect, but a diversified pattern of localized adaptations that collectively advance the global project



of corporate sustainability.

VI. Evaluating the Effectiveness of Different Private Enforcement Models in Advancing ESG Goals

The “Brussels Effect” has often been characterized as unintentional rule export, a regulatory externality arising
from the EU’s significant global market power, rather than a consciously engineered strategy. Framing the
extraterritorial enforcement of the CSRD as a metric of EU policy success would therefore be conceptually
unproper, as it risks implying a deliberate geopolitical design. Yet, sustainable development and ESG
objectives are central priorities of the EU and, increasingly, of the global regulatory community. From this
perspective, it is both appropriate and normatively meaningful to evaluate how different private enforcement
pathways outside the EU contribute to the CSRD’s practical uptake and, ultimately, to the realization of ESG
goals. In this section, “effectiveness” refers to the extent to which these private enforcement mechanisms
actually alter corporate behavior, not only to secure the CSRD compliance, but also to motivate firms to

meaningfully pursue broader sustainability objectives.

A. The US

In the U.S., the judicial-level private enforcement offers a powerful, though costly, means of promoting CSRD
compliance among U.S.-based companies. At its core, this model relies on the deterrent force of litigation risk:
the possibility of shareholder suits, securities fraud actions, or oversight liability claims (e.g., Caremark)
compels companies to anticipate the informational demands of the CSRD and adjust their reporting practices
accordingly. Judicial remedies are the sharp and consequential tools available to private actors.

However, the effectiveness of this mechanism is tempered by the substantial costs inherent in litigation. These
include not only legal fees and discovery expenses, but also management time diverted from operations,
reputational harm during prolonged legal proceedings, and so on. Beyond economic costs, individuals involved
in litigation—particularly those who become subjects of depositions or investigations, may also experience
emotional distress and psychological strain, factors that indirectly affect the willingness of insiders to initiate
or support legal action. In short, while the U.S. provides an exceptionally supportive judicial infrastructure for
shareholder litigation, the practical ability of private actors to mobilize this infrastructure remains far from
assured. >

Moreover, the contemporary political environment in the U.S. presents an additional barrier to the
extraterritorial uptake of the CSRD. Recently, sixteen state attorneys general wrote to major U.S. corporations,
including Meta, urging them to reject compliance with both the CSRD and the CSDDD on the grounds that
these measures are “unlawful in the U.S.” and impose “European ESG and DEI mandates.” Such political
resistance directly demotivate private actors from leveraging litigation to enforce CSRD-aligned conduct, and
it also chills the broader ecosystem of non-litigation-based forms of enforcement such as investor engagement
and market-based discipline. >3

Taken together, the U.S. model offers high-impact enforcement potential but suffers from high transaction
costs and increasing political headwinds that weaken its reliability as a vehicle for promoting the extraterritorial

32Arie Freiberg, ‘An Inspector Calls: Trauma-Informed Regulation’ (2024) 31 Psychiatry, Psychology and Law 15.

33The undersigned Attorneys General of 16 States, ‘Letter to Mark Zuckerberg’ (6 October 2025) Re: Concerns over unlawful EU-
imposed requirements (CSRD and CSDDD) <https://cdn01.dailycaller.com/wp-

content/uploads/2025/10/Microsoft CSRD_CSDDD.pdf.> accessed 30 October 2025.



enforcement of the CSRD.

B. China

In China, private actors promote the compliance of China-based companies with the CSRD predominantly
through non-judicial mechanisms. Within the Chinese regulatory context, where ESG fiduciary duties remain
underdeveloped and litigation is neither the preferred nor the most accessible channel, a range of non-judicial
enforcement pathways may in fact be more effective in shaping company behavior, particularly in advancing
ESG objectives and improving sustainability reporting practices.

Firstly, whistleblowing and internal supervision mechanisms allow stakeholder, like employees, to channel
bottom-up pressure toward management. These tools function as rapid and efficient components of corporate
governance, enabling internal actors who are motivated by ESG goals to trigger timely managerial responses.
The immediacy of such internal monitoring can make it more attuned to firm-specific risks and more
responsive than litigation-centered approaches. Secondly, contractual and market-based enforcement arising
from transnational supply chains creates powerful incentives for Chinese companies to align with CSRD
expectations. Participation in global value chains, and access to international trade, directly affects company
profitability. Business partners, particularly those within the same supply chain from the EU, intentionally or
incidentally become de facto private enforcers by conditioning commercial relationships on CSRD-compliant
disclosures. Because companies are highly sensitive to market access and commercial reputation, these
contractual pressures often stimulate voluntary adoption of ESG reporting practices, and even investment in
further ESG expertise. Thirdly, the influence of Ecological Civilization, a central political principle guiding
national development, exerts a particularly significant effect on SOEs. For SOEs, alignment with political
priorities constitutes both an obligation and a determinant of bureaucratic legitimacy. The ideological framing
of sustainability under Ecological Civilization therefore encourages companies, especially state-linked
companies, to implement ESG reforms that not only meet but may exceed the compliance obligations implied
by the CSRD. This form of political-normative enforcement operates gradually but powerfully, embedding
ESG considerations into institutional routines and managerial incentives.

Compared with U.S. model, China’s non-judicial private enforcement mechanisms probably operate with less
confrontation, lower transaction costs, and deeper institutional penetration. While their effects may unfold
more incrementally, they often generate more stable and enduring behavioral change, particularly in sectors
where political signaling and supply chain dependencies strongly shape corporate strategies. Yet, the ultimate

effectiveness of these mechanisms remains to be verified over time.

VII. Conclusion

The Brussels Effect in sustainability governance is neither uniform nor self-executing.

Beyond EU borders, where public enforcement is often limited, private or quasi-private mechanisms, such as
shareholder pressure, contractual obligations, and reputational incentives, emerge as crucial channels for the
diffusion of EU sustainability norms. In the U.S., private enforcement of the CSRD could be primarily
litigation-centered. Shareholder suits, fiduciary duty claims, and securities litigation create strong incentives
for companies to internalize EU ESG reporting standards. Non-judicial channels, including market pressures,
professional guidance, and reputational mechanisms, reinforce compliance but generally play a supplementary
role. Judicial enforcement, however, is costly and contingent on the willingness of private actors to mobilize.
Furthermore, the CSRD’s extraterritorial impact may be constrained by political resistance or by limitations in
enforcement reach. By contrast, China illustrates a state-mediated and non-judicial model of private
enforcement. Judicial remedies remain limited, yet quasi-private mechanisms, such as whistleblowing
channels, contractual governance within global supply chains, and ideological alignment with Xi Jinping’s
Thought on Ecological Civilization, collectively facilitate the diffusion of CSRD principles. In China, the state



and market jointly guide corporate behavior, translating external regulatory pressure into domestic governance
practices aligned with broader policy objectives. These mechanisms operate more gradually than litigation-
driven enforcement, embedding sustainability considerations into routine corporate governance. Litigation-
centered mechanisms in the U.S. appear more forceful, but they are also costlier. By contrast, non-judicial
methods in China may operate more gradually, yet potentially exert deeper and more enduring influence on
company behavior. Despite these differences, both pathways contribute to the CSRD’s extraterritorial influence
by shaping corporate behavior beyond the EU. However, given that the CSRD only came into effect in 2023
and its implementation is still gradual and subject to adjustment, the reaction of the Brussels Effect remains to
be observed, and the impact of different forms of private enforcement on promoting the CSRD compliance
and advancing ESG objectives is difficult to measure with concrete metrics.
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